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MOTION FOR JUDGMENT 
The Plaintiff hereby moves the Circuit Court of Rockbridge 
County for judgment against the Defendant, Troy K. Painter, 
for the sum of Five Hundred Thousand Dollars ($500,000.00) 
with interest thereon from March 31, 1978 along with the costs 
of this proceeding for this, to-wit; 
1. That on or about March 31, 1978 the Defendant, Troy 
K. Painter , was the driver of a motor vehicle on the public road 
in Rockbridge County, Virginia, and was proceeding in a northerly 
direction on Route 56. 
2. That on said date, Plaintiff's decedent, Marty Lee Brooks 
was the operator of a motorcyle proceeding in a southerly directio 
on Route 56 in Rockbridge County, Virginia . 
3. That as a result of the negligence of the Defendant, 
Troy K. Painter, in the operation and control of his motor vehicle 
it came across the center of Route 56 and came into violent contac 
with a motorcycle driven by the Plaintiff's decedent and Plaintiff s 
decedent was thrown from his motorcycle. 
4. As a proximate result of said collision, Plaintiff's 
/ decedent received severe and violent injuries which caused his 
II 
death on March 31 , 1978. 
5. Plaintiff 's decedent, Marty Lee Brooks, at the time 
of his death was 25 years of age and was in good health . 
6. Plaintiff's decedent died intestate Burvived by the 
following statutory beneficiaries: 
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Edna G. Brooks, wife 
Gray Brooks, father 
Lois Irene Snyder Brooks, mother. 
Said beneficiaries have sustained financial and pecuniary 
loss as a result of the death of Plaintiff's decedent, they have 
and will suffer from the loss of income of the decedent and for 
services, protection, care and assistance provided and to be 
provided by decedent, for sorrow, mental anguish, anq solace, 
and they have been responsible for and paid a reasonable funeral 
expense all of which has damaged the statutory beneficiaries 
in the amount of Five Hundred Thousand Dollars ($500,000.00) . 
Respectfully submitted, 
EDNA G. BROOKS, Administratrix of t 
Estate of Marty Lee Brooks , deceas 
By Counsel 
Nelson, McPherson, Summe.rs, Wood & Bishop 
By----~~~~~~~~--~--~-------Box 1287, 12 N. New Street 
Staunton, Virginia 24401 
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VIRGINIA: IN THE CIRCUIT COURT OF ROCKBRIDGE COUNTY 
EDNA G. BROOKS, 
Administratrix of the 
Estate of Marty Lee Brooks, 
deceased 
v. 
TROY K. PAINTER 
GROUNDS OF DEFENSE 
The Grounds of Defense of the defendant, Troy K. Painter, 
to a motion for judgment filed against him in the Circuit Court 
of Rockbridge County 1 Virginia, by Edna G. Brooks, Administratrix 
of the estate of Marty Lee Brooks, deceased: 
* * * * 
3. Defendant says that the plaintiff's intestate was 
guilty of negligence at said time and place which proximately 
caused or proximately contributed to cause said accident and 
bars the plaintiff from a recovery in this action . 
* * * * 
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Jam· !S G. Welsh, Esquire 
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P. 0 . Box 2566 
Staunton, Virginia 24401 
RE: Brooks v. Painter 
Gentlemen: 
r July 14, \980 
This matter cou1es to be heard on Motion of the Plaint i ff for a new trial on the 
grounds of after discovered evidence. This matter was tried before a jury November 
1, 1979. The plaint iff alleged that her decedent was killed due to the negligence of 
the defendant wherr tr.i;'s--truck collided with the decedent ' s motorcycle. The defenda'1t 
claLrned that he was on his side of the road and that the motorcycle was being driven 
negligently. In the course of the trial a plaintiff's witness testified that the 
def. ;ndant had drifted into the plaintiff's s i de of the road and coll ided with the 
rnot•>rcyc le and the driver. The defendant and hi s wife testified that he was on his 
sid•; of the road, that the motorcycl e was bej.ng driven i n a negl i gent manner , that 
the decedent fell off the motorcycle prior t o impact, and tha t they hit the motorcycle 
whiLe they were still in their pr·oper lane of travel. Aft er t he tt"'ial the plaintiff 
obt.tined new counsel who caused the clothing worn by the·decedent to be ex~nined by 
a f•Jr·ensic scientist . His testimony and that of the others offered in ~upport of the 
Motion indicate that there \vas paint on the clothing of a similar color with tha t of 
the defendant 1 s truck and that the type of paint was of the t ype used ·. ): 1 muLOr vehicl es . 
.~ 
.. 
t 
For the purposes or this lette r opinion it will be accepted t.hat the ne'" evidence woul d ,. 
show that the decelknt and the defendant 1 s truck c~ne in contact. 
As s hown in the memoranda of the pa1 ·ties, the law i s established as t.o t he ~ 
criteria for grant i.11g a motion on this basis. 'fue evidence must have been diS(..vv~red 
since t he trial. It. must be evidence \.-Jhich could not reasonably !1ave b~en discovered 
earlier. It must be materj_al and not merely cumulative, corrobor.Jtive or collateral. 
It !.ihould be such a.:: ought to produce an opposite result at a new trial . In sw:wary , 
lhe evidence must be so vital th3.t the first trial could not have been fair bec<iuse of 
i. ts absence, and U :~...re rnust have been no reasonable means of acquirj rt~ t his ev idence 
: \·r· :.'le first trial. 
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The plaintiff admits she has a problem meeting the requirerr~nt to show that the 
new evidence could not have been discovered before the trial by the use of due djJ.igencc. 
Tile j acket was in the plaintiffst possession. It would seem that she could have looked 
ar1d seen the green paint on it. Her position .is that she did not realize that this 
evidence was impot•tant or even useful. After the verdict showed that. the jury had 
rejected the explanation of the plaintiff's eye-witness and had accepted the explanation 
of the defendant, the importance of the jacket Has realized 
1he thrust of the new evidence is that it is physical confirmation of the·state-
wtmts of the plaintiff's occurrence witness and impeachment of the statements of the. 
de fendant and his witness. nlis evidence does not directly confirm or rebut the crucial 
IX'ints of disagt~c~llJent. Those crucial points are ( 1) was the defendant in the plain-
tjff's lane of tmf fic; and (2) was the decedent himself negligent in causing the 
cullision. Evidence that the plaintiff hit the vehicle rather than falling off before 
iriipact is not dit'ect evidence that establishes as a fact the party who was at fault in 
~causing the collision . It is circumstantial evidence of the essential points because 
it establishes certain facts from which others way be inferred. 
' ' 
The plaintiff's argwnent is that the new evidence shows the defendant was wrong 
in denying that the person of the decedent hit his vehicle. Since the defend3nt was 
wrong about that aspect o~ the events, then he was wrong about the other points in his · 
testi mony. Thus the defendant was wrong when he said he was on his side of the road, 
and he was wrong Hhen he said the decedent wa!? driv:i]_lB neg~~g~ntly. Therefore, under 
the plaintiff's arguments, the plaintiffs version of the rnanner in which the disputed 
events occurred sh0uld be accepted. 
1he jury chose to accept the defendant's claim that either he was not negligent 
and/or the decedent was himself negligent. The new evidence offered Hould bear on 
cr·edibility but i t \-Jould not necessarily result in a different verdict, because there 
ar·e so many factm·s that also bear on the credibi lity. The testimony of the witnesses 
W'dS subjected to full and complete examination and review. The new evidence is an item 
which with hindsight might have been helpful, but it dOes not destroy the defendant's 
ev i dence and mandate a new trial . 
With the availability of pretrial discovery devices, the need to resort to after 
\,discovered evidence as a basis for a motion for new trials is less ened . The pretrial 
pr·ocedures provide the protection from sur prise or fabrication which was previously 
provided through the procedure of a new tria l gJ'3nted on the basis of after di scovered 
~evidence . 1he pretrial procedures allow t he attorney to discover their opponent's own 
evidence and even to lock it into position. Tile evidence in this case did not develop 
in a form surprisingly different than that. indicated from discovery. 'lhcr·e he1d been 
d j scovery procedures and the defendant had his oral deposition L.lken. 111e plainr.iff 
a:::s~rted tha t the defendant fabricated his story sl1ortly before Lhe LrjaL At trial 
his t~!stimony abvut the i mpact with the de:ce;dent \uts subjected t o rh:,vr·ous c ross 
e>: c1 ir u t.ion thr·ougll impeachment by prior irH.:onsist·-.:!lt star~· ~:rte.!"l ts. ·;:•e J•1d in,_iff asser~ted 
t h ·.'. :~r1cr·e \.Jere pr·ior inco:1sistent stateme11ts to IJ,>U"\ :. ~ ~-:: :SL.:.i ~ :~ ::· ..... :. -~ ~~ :••.d -: •1 U1e 
,. 
WILLIA"' 5. M Offli:TT. JR .. JuDO£ 
~TAUH"TON. VJAGINlA 24401 
R06Coli: B. 5T£,.Hii:HSON. JR_ JuoGit: 
COVI ... GTOH, VUtGI.HlA 2.44~· 
Ruoou•>< Bu~o<GA,.DNii:R. 111. JuoGit: 
L5:XJNGTON. VIRGINIA 2<4":)0 
( 
·TWENTY-FIFTH ]UDICIAL CIRCUIT 
OF VIRGINIA 
•• 
ALl.l.c;,...ANY, AUCUiY.I.., \' , 
•OT C. TOUAT, CRA I G, ti i GHt. 
AND MOCKa-.:tOGI:. COUI'CTI • 
IIU~N.A V I STA, CL I ,-TON f'(.. 
CO\/IhGTOP<, t .. I:XJNCTOP< A 
STAUHTOH C. ll"IIC& 
pretrial depositions. The defendant, however, asserted that his positions were ah.rays 
consistent. . A revie\-J of the testimony of t he Trooper to whom he eave. his statement, 
of the depositions, and of the trial transcript itself indicate that both of these 
positions may be validly maintained. The jury heard aLl of the testimony and was able 
to decide which interpretation it accepted. 
~ 
The Court finds that the new evidence offered was available prior to the trial and 
that its use was discernible before that trial. The facts that the new evidence would 
tend to establish are cor-roborative of other evidence fully presented to the jury and · 
weighed b.Y it. 
The plaintiff further makes a motion to set aside the verdict and grant a new trj.al 
on the basis of .improper instruction as to the speed limit in the area Hhere the accident 
occurred. For the reasons previously given at the tline of granting the instruction 
and at the close of the trial this motion is denied. The motion to grant a new trial 
because 35 mile per hour speed limit signs have been placed in the area after the 
accident has been withdrawn by counsel. Accordingly, there is no reason to rule on 
this position which has now been abandoned. 
I would ask Mr. Welsh to prepare a Final Order in this case encompassing judgment. 
on the verdict as well as denial of the various motions that have been filed by the 
plaintiff. 
With best regards, I am 
jlp 
cc: D. Bruce Patterson, Clerk 
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FINAL ORDER AND JUDGMENT 
On June 16, 1980, this action again came before the Court 
on the verdict of the jury heretofore rendered and on the written 
motions of plaintiff to set aside the verdict and grant a new 
trial on the grounds more fully set forth in the written motions 
of plaintiff filed herein, and was argued by counsel. 
After having heard the evidence at trial, after reviewing 
the pleadings and papers and exhibits filed herein , after hearing 
the arguments of counsel, after considering the written memoranda 
filed by the parties, and after mature consideration of all of the 
same, for reasons more fully set forth in its letter memorandum 
dated July 14, 1980, it is the opinion o f the Court that said 
written motions of plaintiff should be d e n i ed. It is therefore 
ORDERED and ADJUDGED that said v1ritten motions of plaintiff be, 
a nd they are h e r e by , overruled a nd denied, to which action of the 
Court the plaintiff, by coun sel, excepts. 
It further appearing that the verdict of the jury rendered 
November 1, 197 9 , is supported by the law and the evidence, the 
Court doth ORDER and ADJUDGE , p ursuant to the verdict of the jury, 
that plaintiff r e cover n othing o f defendant about her action here-
in and tha t defendant recover a nd ha ve judgne nt a gainst plaintiff 
f or h is c osts by him about his d efense herein expended. 
7 
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Upon motion of plaintiff, by counsel, it is ORDERED that 
the transcript of the testimony taken at the trial before this 
Court in this matter on November 1, 1979, which has been filed in 
the of f ice of the Clerk of this Court, be made a part of the 
record in this case as provided in Rule 5:9(a) of the Rules of 
the Supreme Court of Virginia. 
Nothing further remaining to be done, this action is strick 
en from the docket. 
tl. 
~
ENTER: This zj}_ day of August, 1980. 
• 
Asked for: 
_. .... -., -/: ~ ' / . ·--- - -~ 
. >--::- ;:-'-- . /tjz a /// ------ ----. 
Of uriselY'for Def endant 
Seen and objected to: 
! 
= 
ASSIGNMENT OF ERROR 
Appellant respectfully submits the following as her 
Assignment of Error: 
1 . That the trial court erred in giving Instruction 
M to the jury. 
(a) The trial court erred in determining that the 
immediate vicinity of the accident constituted a 
"residential district" and was therefore governed by a 
twenty-five (25) miles per hour speed limit. 
(b) Had the trial court properly found that the 
area of the accident was not a "residential district", a 
fifty-five (55) miles per hour speed limit would have been 
applicable. 
(c) The trial court improperly imputed 
contributory negligence on the part of the decendent by 
giving Instruction M to the jury. 
9 
INSTHLICTION NO . _!j_ __ 
Tlw Cour'L in:::;tructs the jur·y tl1al., at the place of the 
accident complained of , the l<nlf'u.l :;peed limit was 2~ miles per 
l1our and that if the operator of either of the vehicles involved 
in this collision were traveline at a speed in excess of said speed 
limit at the time and place of the colli sion , such operator was 
gu ilty of negligence. 
It was the further duty of the operator of either vehicle 
to exe rcise ordinary care: 
{1) To keep a proper looko u t; and 
(2) To keep his ve hicle unde r proper control. 
Th e refore , if you believe f r om the evidence that the plaintiff ' s 
decedent , Marty Lee Brooks, failed to exercise ordinary care i n the 
performance of any one or more of the foregoing duties, then he 
was negligent; and if you further believe from the evidence that 
any such negligence was either the sole proximate cause of his 
death or- that it proximately contrj.buted to cause his death, then 
you must return your verdict in favor of the defendant , Troy K. 
Painter. 
10 
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COURT: On Instruction H, for the record, 
the Court would find that the area in which the accident 
happened would come within the definition of Section 
46 .1-l, a residential district, and that the actual spee 
1 i.mi t wotil t.l be t wcn ty- f i Vl'. The Court finds this based 
on the testir.1ony, and on the evidence shown in the photo 
graphs, and also from a vi ew of the scene. On this 
ins truction, I would give it with the exception, 
again . . . At the bottom, on the third line, the words 
"contributed in any degree" appear; and I would give it 
as amended, to delete "in any degree," in the same way a 
was done for Instruction I. All right; gentlemen? 
HR. HcPHERSON : We would go on record as excepting 
to the ruling of the Court. We think the burden has not 
been carried by the Defendant to show that this is a 
residential area , as it i s shown as much of the land is 
taken up by gardens, and would not be r esidential . The 
Defendant has not overcome the presumption that it would 
be a fifty-five mile an hour limit . 
COURT: Do you want to state the . . . 
Would this be the same reason as was given f or the 
other instruction? 
HR. HELSH: Yes, s ir --on the question of "in 
any degree." And , o£ course, I would take exception to 
the Plaintiff's view that there is a presumption . I 
don't think the l aw says a presumption; it just says who 
the burden is on. 11 
(TR. 24 0 ) 9. MR. WOOD: It 's more than a presumption. The 
' . .. 
10. law is ir's fi.fty - fivt> unl~'::~l th<•v prov<• lt':t t\vt!ltt v 
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EDNA G. BROOKS, ADMINISTRATRIX 
OF THE ESTATE OF MARTY .LEE BROOKS, 
DECEASED, 
Plaintiff 
vs. 
TROY K. PAINTER, 
Defendant 
AFFIDAVIT OF 
GEORGE E. WHITESIDE 
I, George E. Whiteside, being duly sworn, do hereby certify 
and make oath that the following facts are true and correct, to -wit: 
I am presently employed by the Virginia Department of 
Highways and Transportation as the Maintenance Supervisor for 
Rockbridge County, Virginia . I have been employed with the Virginia 
Department of Highways and Transportation for 19 years and I served 
the Rockbridge County area that entire time. 
On January 15, 1980 the Virginia Department of Highways and 
Transportation installed 35 mile per hour signs on Route 56 e t 
milepost 3.56 and milepost 4.46. On February 15, 1980 the 35 
mile per hour sign located at milepost 3.56 was moved to milepost 
3.51 for better location by the Virginia Department of Highways. 
An additional sign was placed by the Virginia Department of 
Highways at milepost 3.75 for westbound traffic turning from 
Route 608 south on Route 56 and another 35 mile per hour spee d 
('·' . : . 2-G:) .•: . rrw::.~<.J:.\.~ _g_Q 
.·.·. /~r,J;:c~t CL_,8&cwi : ~. 12 
• 
( 
\ 
limit sign was placed by the Virginia Department of Highways at 
mi lepost 3.74 for traffic from Route 608 south bearing east on 
Route 56. A diagram sketch of this area relating to these four 
new 35 mile per hour signs as installed by ·the Virginia Depart-
ment of Highways under my supervision on Route 56 is attached 
hereto and marked as Exhibit A. Photographs of the four new 35 
mile per hour speed limit signs which have been installed by the 
Virginia Department of Highways covering this s·tretch of Route 56 
through Vesuvius are attached hereto and marked as Exhibits B, C, 
D, and E. 
I have reviewed the Defendant's Exhibit B from the trial 
transcript of Edna G. Brooks, Administratrix of the Estate of 
Marty Lee Brooks, Decea·sed vs. Troy K. · Painter, which is a sketch 
prepared by James E. Dorsey, certified land surveyor and the 
entire area covered by this sketch showing Route 56 i s now a 
35 mile per hour speed limit area as posted by the new signs 
referred to in the paragraph above. 
I am familiar with the location of where the accident involv-
ing the motorcycle of Marty Lee Brooks and the pick up truck of 
Troy K. Painter took place near Vesuvius in Rockbridge County, 
Virginia. This area as shown on Defendant's Exhibit B where the 
accident took place was on March 31, 1978 a 55 mile per hour speed 
limit area according to the records of the Virginia Department 
of Highways and Transportation and according to my personal 
l3 
( 
observation of this area and also according to the sketch prepared 
by certified land surveyor Dorsey on Defendant's Exhibit B 
introduced at the above trial. 
,.. -\'• Given under my hand this 'j~- day of March, 1980. 
~~ 
Maintenance Supervisor 
Virginia Department of Highways 
Subscribed and ~worn to before me in Rockbridge County, 
Virginia on March~~-, 1980. 
My commission expires: 'j !:~~~.~ <J \ \~~~ 
Not\ary Public 
14 
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(TR 8) 
9. 
10. 
11. 
12. 
13. 
OPENING STATEMENTS [TR 8 . 
* * * * 
This motor-
cycle will be described to you as coming at a rate of 
speed that was beyond the rate of speed that it should 
been observing under the conditions existing. It will 
be described as a high rate of speed. It will be estima 
14. at around thirty-five or f orty miles, I believe, by othe 
15. witnesses, as it came around the curve. 
* * * * 
.. . 21 
p ,,t 13. ] 
(TR 13) 
* * * * 
17. COURT: Ladies and gentlemen, we are going 
18. to take a little bit different procedure. At this point 
19. we will go out to the scene of the accident . The idea o 
20. t aking this view is to help you understand the evidence 
- 21. that will come in. When we get there, certain of the 
22. physical points of reference that will probably later be 
23. used in actual testimony back in Court, will be pointed 
24. ou t to you. 
·--·-- ----------------' 
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l. I would ask that you . You will go with the 
2. bai li ff, and ride out with one of the members of the 
3 . Sheriff's Department; and during the going out there, anc 
4. the view, please don't discuss the case. I doubt if 
5. you-all have heard enough about it yet, really, to be ab e 
6. to talk too much about it . Stay in the custody of the 
7. bailiff or the Deputy Sheriff that is driving the 
8 . particular car in which you will ride. Don't talk with 
9. anybody, other than the bailiff or the member s of the juiy, 
10. even casually, until everybody is there and present, and 
ll. we will have these things pointed out . Hhen everybody 
12. is there--the attorn~ys for the respective sides, and 
13. myself, and all members of the jury-- then we will have 
14. certain things pointed out. With that exception, just 
15. disregard anything, and don't be discussing t he case, or 
16. talking with anyone other than the bailiff or members of 
17. the jury, about this case as such . 
18. We will now adjourn, to take our view . 
19 . (Adjourn for view, then resume.) 
20. 
21. 
22. 
23. 
24. 
COURT: All right; let the record show that 
all members of the jury are present again, after the 
view. I believe you were getting ready to call the 
Trooper. 
MR. McPHERSON: Trooper Allen . Yes, sir . 
23 
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1. COURT: So, Trooper, if you would take the 
2. stand, please . 
3. 
4. HITNESS - TROOPER R. L. ALLEN 
5. Direct Examination by Mr . McPherson: 
6. Q. Trooper, have you been sworn? 
7. A. Yes, sir. 
8. Q. Tell the jury who you are, Trooper? 
9. A. Trooper R. L. Allen , of the Virginia State Po l ice. I 've 
10. been a Trooper eleven years. 
11 . Q. And where are you stationed now? 
12 . A. Harrisonburg, Virginia. 
13 . Q. Were you s tationed in the Lexington area before that? 
14. A. Yes, sir . 
15 . Q. For what period of time were you stationed in this area? 
16 . A. From 1969 to this past year, I was stationed here in 
17 . Lexington. 
18. Q. Were you on duty on Friday, March 31, 1978? 
19. A. Yes, I was . 
20. Q. And did you get a call concerning this Vesuvius i ncident 
21. A. I did. 
22. Q. Do you remember where you were when you got the call? 
23 . A. Approximately somewhere in the middle area of t h e County 
24 . on 81--in that area. 
L---------------------------·----- ------------------------------~ 
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l. Q. In what area? 
2. A. Near Interstate 81. 
3. Q. And what did you proceed to do? 
4 . A. I received the call of an accident in Vesuvius, and I 
5. went directly to Vesuvius, on Route 56. 
6. Q. What time did you get the call? 
7. A. I received the call around about somewhere around 
8. three, or something like that. Three p . m. 
9. Q. And what time did you get to the scene? 
10. A. Approximately three-fifteen. 
11 . Q. What was the weather that day, Trooper? 
12. A. Referring to my notes, the weather was clear. The . 
13 . It was daylight. 
14. Q. Was the road dry? 
15 . A. The road \vas dry. 
16. Q. And I understand . We've all just taken a view, but, 
17. for the record, would you state whether the road was hare 
18. surface or not, and whether it was lined? 
19. A. The road was a blacktop surface, with a dotted center 
20. line. 
21. Q. And what route number is that? 
22. A. Route 56, in Vesuvius. 
23. Q. And would you, for the record, describe, please, the are 
24 . where the accident took place, as far as whether it's 
25 
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1. straight or on a curve, and what curves came into it? 
2. A. Okay. It was . There' s a curve on each end, and a 
3. straight stretch in the center, approximately a t enth of 
4. a mile long. The accident happened as you come out of a 
5 . curve, onto the straight str etch part -- the accident scenE . 
6. Q. Where does this road go to and from? 
7. A. It goes from . . Route 11, Steeles Tavern--up to the 
8. across the mountain, east, to the National Forest, and 
9. the Parkway. 
10 . Q. Are there any speed indic~t ion signs in the area? 
11 . A. There's no posting . It's understood then to be a 
12 . where it's not posted, it' s a fifty-five speed l i mit. 
13. Q. What did you find at the scene, Trooper? 
14 . A. At the scene, I found a Chevro1et--1968 Chevrolet--pickui, 
15 . at the scene, and a 1972 Honda motorcycle , at the scene . 
16. And the pickup was operated by a Mr. Troy Kemper Painter 
17. of Route 1, Vesuvius. The motorcycle had beloneed to 
18. Mr . Marty Lee Brooks; and. a lso, he was the operator o f 
19. this motorcycle . 
20. Q. Has Mr. Brooks ' s body at the scene when you arrived therE? 
21. A. Yes . Hr . Brooks's body was at the scene when I arrived. 
22. Q. Did you get there before or after the Rescue Squad? 
23. A. The Rescue Squad was there• first. And the body had been 
24 . covered. 
y v. - 26 
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1. Q. ~.Jhere was the Pa inter vehic le when you arrived? 
2. A. The Painter vehicle was sitting in the eastbound lane 
3 . area, and the center area of the highway, pointing in a 
4 . westerly direction. 
5. Q. Did you talk with Mr . Painter? 
6. A. I talked with Mr. Painter at the s c ene. 
7. Q. And, for the record, what is Mr. Painter 's name? 
8. A. Troy Kemper Painter. 
9. Q. Did you ask Mr. Painter about where he was coming from, 
10 . and 'tvhere he was going to? 
11. A. Yes, I did . Mr . Painter That was the first time I 
12. 
13. 
14 . 
15 . 
16 . 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
met Mr. Painter . And he has a speech impediment . And 
he was excited. I asked him to sit in my car, so we 
could get out of the crowd and all the noise and so fort 
that was going on . I asked him, when we were seated in 
my vehicle, what happened; and he advised me that he was 
going to the Farm Co-op in Fairfield. He was coming up 
the road in the right lane--meaning his right lane, bein 
the westbound lane- - and, "I seen the boy coming around 
the curve fast on my side of the road. I hit my brakes, 
slowing my truck down very slowly, on my side of the roa 
by the mailbox, when he hit me in the front. My wife 
will tell you . She was with me. The motorcycle hit my 
t ruck , and came up in front of the hood, and the boy fle 
- - -------·-·· --- -------- -· - - ·- - - - - ---- - -----·---------1 
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l. off back down the road, where you see him laying." 
2. Q. Did you make a note of those words that you have just 
3. read, quoting Mr . Painter? 
4. A. Ye s, sir. Yes, I did. 
5. Q. And Mr. Painter was going west, you say, on Route 56? 
6 . A. Yes. 
7. Q. And Hr. Brooks was going east on Route 56? 
8. A. That's correct. 
9. Q. And did you .. Did you ask Mr. Painter if any of the 
10. vehicles had been moved, when you arrived? 
11. A. The vehicles had stopped right in . When the accident 
12. happened, the vehicles stayed there. They weren't moved 
13. off of the road or anything. 
14. Q. Did you see any marks in the road? 
15. A. Yes. 
16. Q. Describe them, please. 
17. A. There were skid marks behind Mr . Painter's vehicle, the 
18. 
19. 
20. 
21. 
22. 
23. 
24 . 
right rear . . . a skid mark l eading up to the right rea 
tire, which was settjng seventeen inches to the left of 
the center lane of the hiBhway, facing west . The right 
front skid mark made by the right front tire, made by th 
right front wheel, was approximately ten feet long, to t e 
westerly direction. Measurements where the vehicle was 
I 
setting--the left rear wa s four feet from the south edge 
28 
eourl 'Reporlinfl Service 
32 0R4H4M STREET 
HARR I SON DURO, VIRDINIA ::Z~BOI 
] 
-DIRECT - ALLEN [TR 20. 
l. of the highway; and the right front of the vehi cle was 
2. appr oximately five foot nine inches from the north side 
3. of the highway. This highway was eighteen feet - -to my 
4. measurement, the width of the highway was eighteen feet, 
5. at the point of this accident. 
6. The motorcycle was lying in the front of the pickup 
7. truck, and t he truck had received damage to the right 
8. front fender--bumper, and fender, and headlight area. 
9. The motorcycle was damaged to the right f r ont side area 
10. of the motorcycle. 
11 . Q. Did you measure the gouge mark that was pointed out when 
12. we were at the view? 
13. A. There \vas a mark made by the motorcycle, from where this 
14. gouge mark was pointed out this morning, in t he area 
15 . where it was pointed out . . The gouge mark went back 
16 . to the motorcycle, from this gouge mark t o where the 
17. motorcycle was l aying in front of the truck, approximate y 
18 . twelve to seventeen feet long . 
19 . Q. Twelve to seventeen feet [rom the gouge mark to the moto1-
20. cycle? 
21 . A. That's correct . I had to crawl under the truck to get 
22. this measurement, so it's an approximate measurement . 
23. Q. And on what side of the r oad was the gouge mark? 
24 . A. Well, it started on the westbound side, and went back 
L_ _____ _ _______ _____________ ___________________________________ __J 
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l. towards the cen ter of the highway, towards the . 
2. It started on the eastbound side, and went across in the 
3. direction of the cente r of the highway, to the westbound 
4. side, where the motorcycle was sitting, right underneath 
5. the right front area of the pickup truck. 
6. Q. And the westbound lane was the lane that the Painter 
7. vehicle should have been in; and the eastbound lane was 
8. the lane that the Brooks vehicle should have been in; is 
9. HR. WELSH: Objection, Your Honor . That's 
10. leading. 
11. Q. . that correct? 
12. COURT: Rest~te your question . 
13. MR . McPHERSON: All right . 
14. Q. Which lane \vas the proper lane for the Painter vehicle? 
15. A. The proper lane for the Painter vehicle woul d have been 
16 . the westbound lane . He was traveling west . 
17. Q. And the proper lane for the 
18. A. For the Brooks vehicle, would be the eastbound lane . 
19. Q. Trooper, did you take some pictures of the scene? 
20. A. Yes, I did . Pictures were taken of the scene. 
21. 
22. 
23. 
24. 
HR. McPHERSON: Your Honor, we're going to ask the 
Trooper to identify certain pictures. Would you like to 
have us number them now? 
COURT: Hhy don't we number them, and then 
" . ·- 30 
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1. 
2. 
:; 
3. 
4 . 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
12 . 
13. 
14 . 
15. 
16 . 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
~----------------D_I_RE __ CT - A=L=LE=N~--------------~['_fR __ 2_2_.~ 
vle can refer to them by number . 
(Photographs identified as Exhibits Number One through Numbe 
Eight.) 
Q. Trooper , I will hand you a picture marked Number One, an 
ask you i f that is one of the pictures that you took? 
A. Ye s , s i r. 
Q. As a ma tter of fact, is that you in there--or your 
shadow, taking the picture? 
A. Right at the gouge mark, the top of my hat; yes, sir. 
Q. And would you hold it up for the jury, and explain to 
them what . Or maybe you can walk over here, and sho 
them what that picture is of, Trooper. 
A. This photograph is the back of--of Mr. Painter's truck 
tha t he \vas operating. This was taken in the direction 
tha t he was traveling. This is the westbound lane, and 
the eastbound lane. This was taken to show the debris 
from the impact, where the two vehicles hit, which usual y 
drops stra ight down on the highway--the oil, antifreeze, 
and stuff , from the vehicles. And this is the gouge 
mark, right here, that was pointed out to you this 
morning, which is to the left of the center mark on the 
highway . 
MR. McPHERSON: We would offer that as Plaintiff's 
Exhibi t Number One, Your Honor. We'd like for the court 
"~ . 81 
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1. 
2. 
3. 
4 . 
5. 
6. 
7. 
8. 
9. 
10. 
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12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20 . 
·- 21. 
22. 
23. 
24 . 
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reporter 
MR. WELSH: We don't have any objection to thosE 
photographs, Your Honor. 
COURT: All right. Then it will then be 
introduced as Exhibit One. 
MR. McPHERSON: We'd like to pass it to the jury, 
Your Honor. 
HR. WELSH: Why don't you just .. 
COURT: I was wondering , maybe you could do 
that - -we could put them in as a group, and then they kee1 
moving them down, and while one is looking at one, then 
another person can be looking at the next one . 
MR . HELSH: Put them all in, and 
l1R . HcPHERSON: All right . 
Q. Now, Trooper , I hand you 
HR . \.JELSH: Even if they're duplicates, Your 
Honor, could we get them all in- -or whatever they appear 
to be. They're all ... If we could get them all put in 
and 
COURT: All right . That's .. 
HR. McPHERSON: Wel l , I ' ve got a bunch that are 
absolutely ... These are two of the same negative, 
so .... 
MR. WELSH: Oh, I see. Okay . 
3.2 
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1. Q. Trooper, I hand you picture Number Two, and ask you to 
2. hold that up for the jury, and describe what it i s . 
3. A. This is a picture of the pickup truck that was owned and 
4. operated by Hr. Painter, and the mailbox and telephone 
5. pole, and the center of the highway; and it's also another 
6. shot of the debris and some marks in the highway. 
7 . MR. McPHERSON: We would offer that as Exhibit Number 
8. Two, Your Honor. 
9 . COURT: All right; it will be received as 
10. Plaintiff's Exhibit Number Two. 
11. Q. I nmv hand you picture Number Three , and ask you to point 
12 . out for the jury what that shows. 
13. A. This is a photograph taken of the Painter vehicle, where 
14 . i t was s it t ing when I arrived on the scene, and showing -
15. r e lative to the debris which came out of the vehicle, 
16. where it hit, and the gouge mark in the center l ane of 
17. the highway, and the angle that the truck was sitting, 
18. crossways in the center of the highway. 
19. MR. McPHERSON: Houlu you like for me to offer all 
20. of these at once? 
21. COURT : I think so. We'll keep identifying 
22. them by separate numbers, and then we can just put them 
23. in at one time. 
24. Q. I hand you picture Number Four, and ask you to tell the 
-"' 33 
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1. jury what that shows. 
2. A. This picture shows the same vehicle, Hr. Painter's 
3. vehicle, showing the westbound lane, that the vehicle 
4. should have been in, and also where the motorcycle was 
5. laying under the front of the truck. 
6 . Q. \There would the gouge mark be in that picture - - or would 
7 . it show? 
8. A. The area would be back here (indicating on photograph). 
9. Q. I now hand you picture Number Five, and ask you to 
10. identify it. 
11. A. All right. This picture was taken for the purpose of 
12 . showing the vi ew, comi ng from the direction you looked 
13. at this morning, the f irst direction, looking to the 
14. west, the way Hr. Painter's vehicle was traveling, in a 
15. wes terly direction- - showing the straight stretch here, o 
16. the straight part of t he highway. There's a right - hand 
17. curve back here, and you' ve got a tenth of a mile straig1 t 
18. stretch, and then there's the other end, another curve. 
19. Q. Al l of these pictures so far were taken with the camera 
20. pointing to the west? 
21. A. That's correct . 
22. Q. I now hand you picture Number Six, Trooper, and ask you 
23. to tell the jury what is shown in that picture. 
24 . A. This photograph is showing both vehicles involved- -the 
34 
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1. motorcycle and the pickup truck . This picture was taken 
2. from the other side, which would be facing ... I was 
3. facing in an easterly direction. And it shows both the 
4. motorcycle and the vehicle in the center of the highway 
5. here. 
6. Q. I now hand you picture Number Seven, and ask you to 
7. identify it. 
8. A. This v1as taken in the same direction. This is showing tl e 
9. motorcycle lying in front of the pickup truck, and the 
10. front area of the pickup truck that was damaged . 
11. Q. This is picture Number Eight. Would you identify that? 
12. A. This was This photograph was taken to show . . . 
13. This was going in an easterly direction to the s c ene, 
14 . showing the straight stretch, and the curve, coming back 
15. here, and both vehicles. 
16. Q. Trooper, going back to picture Number Five, can you 
17. identify in that picture the building with the burn 
18. damage that was spoken of at the view this morning? 
19. A. That would be the building here on the right, that had 
20. 
21. 
22. 
23. 
24. 
been spoken of, that had the fire, on the north side of 
Route 56. 
MR.. HcPHERSON: We would offer these, Your Honor, 
as Exhibits Two through Eight. 
COURT: All right, then; they will be receb ed 
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as Plaintiff's Exhibits ... I think we already did 
Number Two - -but Two throut~h Eight , then. Did you want tc 
show those now? 
MR. McPHERSON: Yes, sir. 
COURT: I think I held you up, so t hat 
we could . 
MR. McPHERSON: Yes, sir . 
(Photographs handed to jury . ) 
COURT: All right. I think the jur y has hac 
sufficient time. 
Q. Trooper, at my request thi s morning, did you make a 
sketch to show where these skid marks were located in thE 
road, that you testified to earlier? 
MR. WELSH: Your Honor, may we approach the 
bench? 
COURT: All right . 
(Off the record discussion at bench . ) 
MR . HELSH: I would want my objection noted for 
the record. 
Q. Trooper, I hand you a sketch, and I ask you who drew 
that, and when? 
A. I did, this morning, here in the courtroom. 
Q. At my request? 
A. That's correct. 
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Q. And it's not done to scale, is it? 
A. No. 
Q. And what were you showing, on that sketch? 
A. Showing the route, the width of the highway, the right 
rear skid mark of six fee t , and the right front wheel 
skid mark of ten feet, in the center of the highway. 
Q. Were you showing the skid marksthat you testified to 
earlier 
A. Yes. 
Q. and showing where they were? And does your sketch 
show the distances of the skid marks, and how far they 
are from the sides of the road? 
A. Yes, it does. 
MR. McPHERSON: We would offer that, Your Honor, as 
Plaintiff's Exhibit Number Nine. 
COURT: It will be received as Exhibit Nine 
and the objection of the Defendant would be noted, to th 
introduction and receipt of Exhibit Nine. 
(Sketch handed to jury.) 
COURT: Ladies and gentlemen, in connection 
with the sketch that you have just looked at, I would 
note for you that that is not to scale; so that should 
be considered, when you refer to it . It is not to 
scale. All right; counsel? 
'-----------·-----·-- -- ____ . _______ _ _______ __J 
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1. Q. Trooper, what parts of the motorcycle were damaged? 
2. A. The right front handlebar, and fender, and the right frort 
3. part-- the right front side of the gas tank, and this 
4. general area. On our new forms, we just more or less 
5. color in a general area that was damaged. We used to 
6. put each and every part dO\vn, but that's changed, with tre 
7. new fonns, the SR-300, that have come out . 
8. Q. Did you examine the roadway, to see if there wer e any 
9. marks in the area from which the Brooks motorcycle had 
10. come? 
11. A. Yes, I did. I didn't see any skid marks that led up to 
12. the rear wheel o f the motorcycle. 
13. Q. Did you notice how Marty Brooks's body was clothed? 
14. A. I don't recall how his boJy was clothed . 
15. Q. Did you inquire in the area to see if there were any eye 
16. witnesses? 
17. A. I asked in the area, for eyewitnesses; and there was one 
18. that came forth . His name was Mark Quintin Congdon, of 
19 . Charlottesville. And he advised me that he was operatin~ 
20. the vehicle . . 
21. HR. WELSH: Objection, to what he advised him . 
22. A. I . . behind the 
23. Q. We'll ask him, Trooper, what he saw . Did you learn of 
24. any other eyewitnesse s? 
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1. A. No. No one else, to my knowledge, that stepped forward. 
2. If they did, I don ' t have it down. 
= 
3. Q. That's all. 
4. A. Other than ... Excuse me --Mrs. Painter, who was riding 
5. with Mr. Painter. 
6 . Q. All right. Mr . and Mrs . Painter, and Mark Congdon? 
7. A. And Mr. Congdon; yes, sir. 
8 . MR . McPHERSON : Your tvitness. 
9. 
10. Cross Examination by Mr. Welsh: 
11. Q. Officer, I believe you took another photograph--and . 
12. f1R. WELSH : I'd like to have this marked for 
13. identification. 
14. (Photograph identified as Exhibit A.) 
• 
15. Q. . .. I ask you if you would identify that photograph . 
16. Is that one of the ones that you took? 
17 . A. Yes; this appears to be one of the photographs that I 
18 . took. 
19. Q. And what does that show? 
20. A. Do you want me to show it to the jury? 
21. Q. Yes . Please. 
22. A. This shows the first curve that you come into, just befoie 
23. the scene . This is a .. . Of course, this is a western 
24. direction shot of the curve. This is on the eastern end 
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1. of the accident scene . There were two curves involved- -
2. one on the east end and on e on the west end, going in a 
3. westerly direction. This Ls showing the curve t hat Mr. 
4. Brooks was in. 
5. Q. All right . Thi s would sho\v the curve that he came arounc, 
6. in . . 
7 . A. That's right. On the motorcycle . 
8. Q. He would have been coming toward . 
9. A. This way. 
10. MR. HELSH: He would submi t that, Your Honor, as 
11. as an exhi bit in this case. 
12. COURT: It will be r eceived, then, as 
13 . Defendant's Exhibit A. 
14. (Photograph handed to jury.) 
15. Q. Officer, this was a l evel road, where the scene occurred? 
16. A. Yes, sir. 
17. Q . And the . The two skid marks that you mentioned, f ron 
18. the I guess it was f rom the right rear of Mr. 
19. Painter's car, and t he right --I mean the pickup--and the 
20. right front of his pickup. Those ... The right r ear 
21. mark was s ix feet in length? 
22. A. That's correct. 
23. Q. And it led directly .. . It terminated right at the rea1 
24. t ire of his car, or of his pickup? 
-·---------- - --- --- - - _ ______________ ___J 
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1. A. Pickup. Yes , sir . 
2. Q. And the other one was from the right front, and was ten 
3. feet in length? 
4 . A. That's correct. 
s. Q. And that one led right to the .. . to the right front 
6. tire of his car where it came to rest after the occurrence 
7. had been completed? 
8 . A. Yes, sir . 
9. Q. And you also found a s c rape mark, beginning at that gouge 
10 . mark, that you estimated in len gth from twelve to seven-
11. teen feet? 
12 . A. Yes, sir . 
13. Q. That led from the gouge mark directly to where the motor 
14. cycle came to rest? 
15. A. That's correct. 
16 . Q. Now , then, as I understand it, both of those skid marks, 
17 . from the tires of Mr . Painter's car , would have begun anc 
18. ended after the collis ion between the motorcycle and the 
19 . truck had actually occurred? 
20. A. Right. Right where they .. . That's correct . 
21. Q. So . Okay. So, then, in other words, what I'm tryin~ 
22. to get at is t hat they-- the actual impact between the 
23 . motorcycle and the truck would have occurred before thosE 
24 . marks started 
~-------------------- ----- ·-------------·------------------------~ 
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1. A. Right . 
2. Q. . .. obviously--since they 're shorter in length than th 
3 . l ength that the motorcycle was dragged? 
4. A. That' s correct. 
5. Q. Now , the . .. The mo t orcycle, as I understand it, had 
6. its damage to the right side, to the gas tank. Was it 
7. ruptured? 
8. A. I don't r ecall if it was ruptured or not; but it was 
9 . damaged in that area. 
10 . Q. And this was a 1972 Honda 750? 
11 . A. A 1972 Honda motorcycle . 
12. Q. All right. Do you know what the model number was? 
13 . A. I don' t have it down here in my accident report. I may 
14. have it on another report, somewhere else , or something 
15. like that--but not here. 
16. Q. And the . . . As I under s t:and it 1 the damage was to the 
17. handlebars, the gas tank, the s ide of the fender, and th 
18. headlight? 
19. A. Right. 
20. Q. That ' s where the principal damage was. And to the exhau t 
21. system? 
22 . A. Right. 
23. Q. Okay. And, as I understand it, from looking at the 
24. photographs, the front fork, and front wheel, was intact 
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1. A. Yes, sir. 
2. Q. All right. And as I understand it, the back whee l was 
3. intact? 
4. A. Yes, sir. 
5. Q. Now, from looking at your photographs, it appears that 
6. the . This is photograph Number Six I'm speaking of. 
7. Well, let's look at Numbers Six and Seven . Did you 
8. examine the right front of that truck, in terms of the 
9. damage that occurred to it? 
10. A. Yes, I did. I looked at it. 
11 . Q. Now, was the damage from this accident confined to the 
12. right front bumper and the fender, and the headlight there 
13. at the corner? 
14. A. That's correct. 
15. Q. Did you find any evidence of any other impact with the 
16 . vehiclesin this accident, other than that damage to that 
17. right front corner? 
18 . A. No . That's 
19. Q. Tha t's the only damage ? 
20 . A. Tha t's the only damage. 
21. Q. Now, did you find any either body hair, or blood, or 
22. 
23. 
24 . 
clothing fiber, or skin, or anything like that , on the 
front of the truck, which would evidence any collis i on 
between the operator of the motorcycle and the vehicle- -
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l. the pickup truck? 
2. A_ I do not recall finding anything like that. 
3. Q. Did you look for tha t , in looking at your damage? 
4. A. I did not look for that particularly . I looked at the 
5. vehicle, for damage made hy the motorcycle, and the 
6. damage on the motorcycle. But, in looking at the vehicl , 
7 . I didn't notice anything unusual, such as body hair or 
8. parts of clothing or ... this type of thing . 
9. Q. If it would have been there, would you have noticed it, 
10. you think? 
ll. MR. WOOD: Your Honor, I object to that ques t i n . 
12 . HR. McPHERSON: Objec tion. 
13. MR. HELSH: I think, Your Honor . . . This is 
14. cross- e xamination. I'm eutitled to ask that question . 
15. MR. McPHERSON: I think that i s asking for · · · 
16. COURT: Rephrase the question. 
17. Q. If any such thing had been on there, as a trained police 
18 . officer and investigator, would that have come to your 
19. attention, in all probability? 
20. COURT: I don't think that rephrases the 
21. question. 
22. Q. Had there been any such foreign substance a s we have 
23. 
24 . 
described on there, would you have in all likeli hood see 
it? 
L.__ ___________ ___ ___ __ ______________ ___, 
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t1R. HcPHERSOtl : Your Honor, I think that's the same 
question, in effect. 
COURT: I'll go ahead and allow the questior . 
MR. McPHERSON: We would except, for the record. 
A. If there would have been a quantity of it, then it would 
have brought my attention, yes. 
Q. Now, in looking at the damage to the thing, did you find 
that the damage to the truck was in an upward direction-
that the bumper was bent upward, and that the fender was 
bent upward? 
A. This is .. . I noticed that the bumper and the fender 
and everything was bent back towards the vehicle itself. 
Q. And was it bent in an upward direction, as is shown on 
the photoeraphs Numbers Six and Seven? 
A. Yes . Yes, it is. 
MR. McPHERSON : Your Honor, we would take the 
position that the pictures speak for themselves . 
Q. Would you point that out for the jury, please? 
l1R. McPHERSON: And that this type of question is 
not justified. 
MR. WELSH: Your Honor, they asked about the 
damage to the vehicles, and I am exploring that; and I'm 
asking him if his recollection is the same as what is 
shown in the photographs. 
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1. a sked him to point that out to the jury. 
2. COURT: I think the point is well taken- -but 
3. go ahead. 
4 . MR.. \.JELSH: All right. 
5. Q. Would you point that out t o the jury, please, on those 
6. two photographs? 
7 . A. This is the area that was damaged on the pickup truck, 
8. here, where the motorcycle hit this part of the truck, 
9 . at the right front side of the motorcycle--the same 
10. damage as on the photograph. 
11. Q. Now, in looking at your photographs, where you indicated 
12. the ... Let's see what the· numbers of those are. Look ng 
13. at photographs Numbers Eight and Five, which I believe 
14. you testified were over-views, one looking to the east, 
15. and one looking to the west, as you approached the place 
16. where you found the vehicles; is that correc t? 
17. A. That's correct. 
18 . Q. Now , you ... In those , you did not attempt to place 
19. the cameras at the height of either the operator of the 
20. truck or the height of the operator of the motorcycle, 
21. did you? 
22. A. No . I just took them at eye level, standing . 
23. Q. And, in fact, the one taken showing the view to the west -
24 . tha t i s , the view in the direction toward which the pick p 
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was moving--that was actua lly taken from the eastbound 
lane; isn't that right? Because there's a truck in .. 
A. Yes. 
Q. So that was not even taken from the same lane in which 
the view of the operator of the pickup truck would have 
been traveling? 
A. That's correct. 
Q. Now, would you tell us ... Did you find . .. You 
indicated that you found where the decedent's body was, 
at the time that you arrived on the scene; is that 
correct? 
A. Yes . 
Q. Did you measure the distance from where the motorcycle 
came to rest, to where the decedent's body was located? 
A. Yes . The body was l ocated approximately fifty feet west 
of the motorcycle, sitting on the right-hand 
on the right-hand, or the north, shoulder of the highway 
Q. That would be . . . The north shoulder? That would be i1 
the direction that . . . Go ing the direction that the 
decedent was traveling, that would be on his left-hand 
side, or 
A. Yes. 
Q. i n the direction that Mr. Painter was traveling, i 
would be on the right-hand side? 
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1. A. That's correct . 
2. Q. And that distance of fif t y feet ... That would be, the , 
3. I guess, a distance of sixty-seven feet from where you 
4. found the gou ge mark that you pointed out this morning? 
5. A. Approximately. 
6. Q. And that would be approximately sixty-seven feet to the 
7. west, or toward Route 11, from where that gouge mark 
8. was? 
9. A. Yes. 
10. Q. Now, in this area where this occurred--this is a residen ial 
11. area, isn't it? 
12 . A. Well . .. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23 . 
24 . 
HR . HcPHERSON : Your Honor, I think that's somethin 
the Court i s going to have to decide. I think that' s a 
con c lusion of law. 
MR . '>TELSH : I don't think it is . I think 
that ' s . . . 
MR . McPHERSON: I think "residential" is a term of 
art, as used in this type of case. 
MR . \.rELSH : I don ' t think it is a term of art, 
necessari l y. I think it certainly what--that he is 
entitled to express his view as to the . .. And they've 
asked the question about t his area, and the curves comin 
around it, and what not ; and I think we're entitled to 
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indicate what kind of an ~rea this is. 
COURT : I thi nk you can do it. I think the 
question as posed does ge t to a particular term of art 
that h a s a particular definition, that will have a bearirg 
l a ter. So if you'll change the wording . . 
l1R . HELSH: All r i ght; well, I'll ask 
COURT: But I think that word, although it 
has a non-technical meaning, in this case probably does 
h ave a technical meaning--and it would be better not to 
use the word. 
Q. How would you describe this area where this accident 
occurred? 
A. Houses on both sides of the highway, and property , or lard, 
that could be sold for houses --as a res idential area. 
Q. And is it . .. Is it ... Is there a sign indicating tle 
village of Vesuvius, some distance to the west--or, in 
other words, back toward Route 11 . . 
A. Yes, sir. 
Q. from wher e the site of this occurrence was? 
A. There is, just near the intersection of 608 and 56. 
Q. All right. About how far is that from the accident poin1? 
I'm just asking for a rough approximation. 
A. Three tenths of a mile or so from it. 
Q. Now, indicating . You indicated--in your photograph, 
'---- - - ---·----------- -··-- ---------------_J 
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1. you pointed out the material on the highway, which was 
2. virtually at the point where the gouge mark started, or 
3. at the end of the dash mark on the highway which you 
4. pointed out this morning. 
5. A. Yes. 
6. Q. Did you . . Do you know what that substance was that 
7. was on there--that liquid substance that was on there? 
8. A. It appeared to be oil, from the motorcycle impact . 
9. Q. All right. Now, when you talked to Mr. Painter on the 
10. day of the occurrence, you indicated that he has a seriots 
11. speech impediment--is that right? 
12. A. Yes, sir. 
13. Q. And you indicated that he was also excited and upset abot t 
14. the accident? 
15. A. Yes. 
16. Q. When you talked to him, you stated what he said . Is wha 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
I 
he said in any way inconsistent with the fact that the 
decedent's body left the motorcycle before the actual 
impact of the motorcycle with the truck? 
MR . McPHERSON: Your Honor please, he has stated 
what Mr. Painter told him. And I think those words have 
to speak for themselves, and are not to be interpreted 
by anyone. 
HR. WELSH: Your Honor, I would certainly think 
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that they can be, because this man has this speech problem, 
and, obviously, how you choose to put a comma, or a pericd, 
in what was said, could be of critical importance . And 
I'm ... And the officer was there, and talked to the 
man; and I think this goes to the heart of this case. 
COURT: I'll sustain the objection. I thin1 
the question, as phrased, doesn't do what you have just 
commented on. But I think it asks the Trooper to draw 
an 
MR. HELSH: A conclusion. 
COURT : . . interpretation, that really 
is the province of the jury to draw. Those points that 
you mentioned, with rephrasing, I think could be brought 
out, without asking for a conclusion, as it does in the 
present form. 
Q. Officer, when you talked to Mr . Painter that day in 
your car, after the accident, of course, he did not writE 
out a statement to you, did he? 
A. No. 
Q. And you took down what he said? 
A. That's correct. 
Q. Now, the punctuation, or the commas, or how you put it 
together when you wrote it down, is your construction of 
what he said; isn't that right? 
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l. A. That's right. 
2 . Q. Now, in giving your testi~ony today, as to what he said, 
3. are you What I'm trying to find out is, is it clear 
4. in your nind, what he said exactly, as to how the events 
5. occurred, at the tine of the accident? 
6. A. It is up until--to the po i nt where something e lse was 
7. brought up the other day; yes . In other words, at that 
8 . time and everything, in talking with Mr. Painter, and 
9. listening to his description of what happened, it paintec 
10. a picture in my mind that the boy was on the bike at the 
ll. time it hit the front of the truck. 
12 . Q. And in some measure, that was assumed on your part, in 
13. trying to understand what he was saying; wasn't it? 
14. A. Yes. It's ... a picture, of what happened . 
15. Q. Okay. And he did have a very difficult time on that day 
16. making you understand what he was even saying, did he 
17. not? 
18. A. Yes, he did. 
19. Q. Now, in the statement that you read, I believe you said 
20. that- - or you •vrote down, that Mr. Painter said that ''the 
21. motorcycle hit my truck;" is that correct--and "came up 
22. in front of the hood"? 
23. A. Right. 
24. Q. And then you said that he also said, "and the boy flew 
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off back down the road"? 
A. Right. 
Q. So it depends upon where you put a comma or a period 
there, what that means? 
A. This is true. 
Q. Thank you. That's all. 
MR. \.JELSH: That's all we have. 
Re-Direct Examination by Mr. McPherson : 
Q. Officer, did the statement say, in quoti ng Mr . Pai n t er , 
"when he hit me in the front"? Was that part of the 
statement? 
A. What was this 
Q. \.Jell, just read the whole statement, would you? 
A. Okay. (Reading) "I was going to the Farm Co - op in Fair 
field, and came up the road in the right lane. I seen 
the boy coming around the curve fast on my side of the 
road. I hit my brakes, slowing my t r uck down very slow, 
still on my side of the road, by the mailbox, when he hi 
me in the front. My wife will tell you . She was with me . 
The motorcycle hit my truck , and came up in front of the 
hood, and the boy flew of f back down the road where you 
see him lying." 
Q. All right . Thank you. Trooper , when you were talking 
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1. about the --about some houses in the area and what not, 
2. did you have occasion to measure the size of the garden 
3. spots, and that sort of thing? 
4. A. No, I didn't measure garden .spots, or plots . 
5. Q. Herethere some horses tha t were being grazed in the area. 
6. Did you see that? 
7 . A. I didn't take notice of horses. I just noticed there 
8. were houses. There was a house on each side of the high 
9. way near the immediate scene. 
10. t1R. McPHERSON: That's all. 
11. COURT: Thank you, Trooper . 
12. HR. WELSH: Your Honor, I had one question whic 
13. I quite frankly forgot to ask on my cross examination; 
14. and it was not what they cove red on re-direct. But I 
15. would ask leave to be abl e to ask that question. 
16. COURT: All right. Go ahead. 
17. 
18. Re-Cross Examination by Mr. Welsh : 
19 . Q. Officer, in connection with the curve around which the 
20. motorcycle carne, corning right up to the accident scene, 
21. there are a couple of gravel driveways on the right - hand 
22 . side, just as you come into that curve --or right on that 
23. curve, actually--is that correct? 
24. A. That's correct . 
L--------------------------·---- --------------------------------~ 
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1. Q. Now, on t he day of the occurrence, do you know whether 
2 . there was any unusual amount of gravel or anything out 
3. in the road, in that area? 
4 . A. No, I don't. 
5. Q. Did you make any check to see? 
6. A. No. 
7. MR . WELSH: Thank you. 
8. COURT: Any re-direct? 
9. MR . McPHERSON: No, sir. 
10. COURT: Thank you, Trooper. I think this 
11. probably ~vould be a good time to break for lunch now. 
12. Ladies and gentlemen , I think we will now take a recess 
13 . for lunch. And I would ask that you reconvene at one-
14. thirty . Let me reiterate the instructions that I 
15. mentioned, particularly because you'll be leaving, and 
16. may be in the vicinity where other people might be dis-
17. cussing it . Don't discuss it among yourselves, and don' 
18. stand around within hearing of anybody who might be 
19. discussing i t. Just put i t out of your minds, if you 
20. will, until one-thir ty. And I would ask, also, that you 
- 21. not look at any of the exhibits that have been admitted 
22. at this time, during the break . So don't discuss it 
23. among yourselves , with anybody, or listen to anybody who 
24. might be talking about it, and don't look at any of the 
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1. exhib its; and we will reconvene, then, at one - thirty. 
2. Thank you. 
3. (Recess for lunch; then resume .) 
4. COURT: All right, let the record show that 
5 . all members of the jury a re present, all counsel, and 
6 . the parties. \.Jould you call your next witness, please? 
7. HR. McPHERSON: l1r. Congdon . 
8. 
9. \HTNESS - MARK QUinTIN CONGDON 
10 . Direct Examination by Mr. McPherson: 
11. Q. Mr . Congdon, would you sta te your full name? 
12. A. Mark Quintin Congdon. 
13. Q. Whi ch of those names do you go by? 
14. A. Quintin. 
15 . Q. Where do you live? 
16. A. Ri ght now, I'm residing in Charlottesville. 
17. Q. What's your occupation? 
18. A. Sales representative for a music store in CharlottesvillE . 
19. Q. What is your age? 
20. A. I am t\venty-one. 
21. Q. Twenty- one? 
22 . A. Twenty- one. 
23. Q. Where were you going on Fr iday, March 31, 1978? 
24. A. I was coming from Amherst County, having completed some 
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~--------------------------
road work, and I was heading down to a friend's house in 
Abingdon , Vir ginia, planning to take Route 56 across the 
mountain , onto Route 11, and then 81. 
Q. And did you have occasi on to see Mr. Painter's truck 
before this accident took place? 
A. Yes, sir . I was . . As I was driving, approaching 
Vesuvius, from the east end of the town, Mr . Painter was 
in front of me. And I followed him through Vesuvius, anc 
on up to the scene of the accident . 
Q. All right. Would you tell us what went on, as you 
approached the scene of t he accident ? 
A. All right. Hay I say, yesterday, Mr . t1cPherson and Mr. 
Wood and Hr. Brooks, and a man I know by "Johnny" , and I 
met at the scene of the accident, and recreated the 
scene, as best we could. And . 
MR. v1ELSH: Objection, Your Honor. That's not 
responsive to the question. 
Q. Al l right. Just 
A. So r emembering 
Q. Wel l , you were back a t the scene yesterday? 
A. Right. 
Q. All right . Well, go ahead and tell the jury what 
happened on March thirty- first, 1978 , as you approached 
the curve, prior to where the accident took place? 
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1. A. I \vas following Mr. Painter' s truck. We were going a 
2. l it tle bit over twent y miles an hour, through the curve. 
3. As we were coming out of t he curve, I saw, in the distance, 
4. in the straight-away, a motorcycle approaching us, in thE 
5. eastbound lane . I took special notice of the motor-
6. cycle beca use , at the time , I was getting set to buy a 
7. 1972 750 Honda - -which that motorcycle was. I had been 
8. planning it in the past couple of days, so I was looking 
9. at the motorcycle, and observing it. 
10. As I was watching the motorcycle, I noticed Mr. 
11. Pa inter' s vehicle move over into the left - hand lane, whi<h 
12 . would be the eastbound lane. When I noticed Mr. Painter s 
13. v ehicle going fully in the lane, I braked to a stop, 
14. r ealiz ing that the motorcycle was going to collide with 
15. t he v ehicle . And I hoped that the motorcycle would be 
16. able t o pull around t he t r uck and my vehicle, and make i 
17. through. 
18. The motorcycle struck Mr. Painter's vehicle head-on. 
19 . It came in towards the right side of Hr . Painter's 
20. vehicle, apparently trying to pull around him. 
21. MR. WELSH: Objection. 
22. Q. All right. Just . Just continue. 
23. A. All right. At the time of the impact, Marty Brooks 
24. bounced off the front of the vehicle, and he flew throug~ 
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the air a pretty good ways , and landed and rolled across 
the ground, to where he l ay. 
I got out of the vehicle, out of my car, and hollerec 
at some people to call an ambulance . And there were somE 
people that by now had heard the accident, and they were 
coming out of their houses. So I just sat on the hood o1 
my car . 
Q. Did you wait there until the Trooper came? 
A. (Witness nodding head in affirmative response.) 
Q. You nodded your head. You 're going to have to speak, so 
the court reporter can get it down. 
A. Yes . Yes, sir. 
Q. Now, as you came around the curve behind Mr. Painter's 
vehicle, on which side of the vehicle ... Well, descri1e 
your v i sibili t y to the motorcycle. 
A. When I first saw the motorcycle, it was to the right of 
Hr . Painter's vehicle . And the whole time that I saw 
the motorcycle was t o the right. I had a good view, as 
we were coming around the corner, because I was about tw< 
car lengths behind Mr. Painter's vehicle; and as he came 
out of the curve, he just swung out of the curve wide, 
so I could always see the motorcycle to the right . 
Q. In what lane did the impact take place? 
A. In the eastbound lane. 
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1. Q. In a previous hearing, did you say that you had seen the 
2. motorcycle around the lef t -hand 
3 . HR. WELSH: Objection . 
4. Q. . side of the truck at one time? 
5. MR. WELSH: Objection , Your Honor . That's . 
6. Your Honor, in the first place, he's leading his own 
7. witness . And now what's he doing--attempting to impeach 
8. his own witness? 
9. HR. McPHERSON: I'm just trying to get the witness 
10. to explain. 
11. COURT: I'll sustain the objecti on. 
12 . Q. Mr. Congdon, were you able ... Are you, today, able to 
13 . form any- -to tell the jury anything about the speed of tle 
14. motorcycle? 
15. A. After having compared the speed of the motorcycle ... 
16 . 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
Well, let me start a gain. It's kind of hard to remember 
the exact speed of the motorcycle, and I can't guess as 
to how fast it was going. Yesterday we had a man come 
around the corner on a motorcycle, and . 
t1R. WELSH: Your Honor, I think the quest i on 
has been asked, and the question has been answered. And 
I object to it. 
COURT: All right. 
MR. McPHERSm~: That's correct. 
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1. Q. You've answered that question, and I'll go on to another 
2. one. 
3. A. Okay. 
4. Q. All right. Would you tell us how Mr. Brooks was . . . 
5. Well , tell us whether or not he had a helmet on? 
--
6. A. Pardon? 
7. Q. Did Mr. Brooks have a helmet on? 
8. A. Yes. Yes, he did. 
9. Q. And did you see the helmet after the accident? 
10. A. Yes. He was still wearing it. He was still wearing it, 
ll. if I recall right. 
12. Q. Had you ever known Mr. or Mrs. Painter before this .. . 
13. A. No , sir. 
14. Q. Had you ever known Marty Brooks before this occurrence, 
15. or any of his family? 
16. A. No, sir. 
17. HR. HcPHERSON: That's all we have. 
18. Q. They'll have some questions for you . 
19. 
20. Cross Examination by Mr. Welsh: 
- 21. Q. Mr. Congdon, do you remember giving your deposition on 
22. August sixth, 1979, in Staunton? 
23. A. Yes, sir . 
24. Q. And at that time, you estimated the speed of the Brooks 
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1. motorcycle at thirty-five miles per hour, didn't you? 
2. A. I was asked to guess; but I had no real basis for that . 
3. Q. Well, you answered .. . The question is, Mr. Congdon, 
4. was that question asked? 
5. A. That question was asked. 
6. Q. And you answered that question? 
7. A. Yes, I did. 
8. Q. And your answer was that it was thirty- five miles per 
9. hour? 
10. A. At that time, yes. 
11. Q. That was your answer, wasn't it? 
12. A. At that time . 
13. Q. And today you're saying that you can't tell? It could 
14. have been going thirty-five, it could have been going 
15. fifty, it could have been going ten? 
16. A. No. I could say he was not going at a high rate of 
17. speed, but . I should not have given that, because 
18. I cannot give an accurate 
19. Q. Well, did you give that estimate? 
20. A. Yes, I did. 
21. Q. And that 'vas your best estimate at that time? 
22. A. If I had to give one, yes. 
23. Q. Well, nobody twisted your arm to give it, and you gave i 
24. didn't you? 
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A. Well 
Q. Didn ' t you? 
A. That's what I gave. 
Q. But you don't want to stick by that today? 
A. I don't want to stick by any judgment of speed . 
Q. And when you gave your depos ition in Staunton , do you 
remember this question, on Page Twenty- four, line 11: 
"All right, and you rounded the curve at approximately t "o 
car lengths behind the pickup truck with it on its right 
side and you on your right side?" 
A. That's correct. 
Q. And your answer was: "Correct"? 
A. Right. 
Q. And the next question then: "And then what was the first 
thing that you saw that attracted your attention as heinE 
in any way unu sual? " Do you remember that question? 
A. I believe so, yes . 
Q. All right . And your answer to t hat question was : "Well, 
all right , we got into a straight stretch ... " 
A. Mmm hrnm. 
Q. . .. "and Hr. Painter was more on the right -hand side 
of the road than I was . But we were both in our own 
lanes. So I could see around his truck towards the 
oncoming traffic ." Is that what you said? 
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1. A. That's what I said. 
2. Q. Question: "Around to the left side of his truck?" 
3. Ans\ver: "Right, yes. And I could see a motorcyc le comir g 
4. towards me in the distance. I took notice to it because 
5. by coincidence, I was planning on buying a motorcycle 
6. within the following couple of weeks, so I kind of took 
7. notice of what type of motorcycle it was . " 
8 . A. That's what I said. 
9. Q. That was the question and answer? 
10. A. Yes, sir. 
11. Q. There's no question that that was asked? 
12. A. (No response.) 
13. Q. That's an accurate transcription of what you said? 
14. A. \.Jell, that's what I said at the time, yes. 
15. Q. That•s exactly what you said. 
16. A. That's right. 
17. Q. And you had taken an oath , and sworn to tell the truth 
18. that day, hadn't you? 
19. A. To the best of my knowledge. 
20. Q. Did you take an oath, that said you were sworn to tell 
21. the truth, to the best of your knowledge; or did you takE 
22. an oath to swear before God to tell the truth that day? 
23. A. The only way I can tell the truth is to the best of my 
24. knmvledge. 
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1. Q. Well, did you take an oath that day, to tell the truth--
2. that's the question, Mr. Congdon? Is it "yes" or "no"? 
3. A. Yes. 
4. Q. You did. And you took another one today? 
5. A. Yes, I did . 
6. Q. And today you're telling a different kind of truth than 
7. you told the other day? 
8. A. That's correct . 
9 . Q. The fact is, you've go t it so confused, now you're lookirg 
10. around on the right side, instead of the left-hand side; 
11. isn't that right? 
12 . A. I was confused before . That's right . 
13. Q. And today you can't see nothing on the left, but you can 
14. see everything on the right. And . .. 
15. A. That's right. 
16 . Q. . . . when we were up in Staunton, you could see everyth ng 
17. on the left, but · you couldn't see nothing on the right? 
18. A. That's right. 
19 . Q. You also saw smoke coming from the tires of t hat motor -
20. cycle that day, too, didn't you? 
21 . A. Yes, sir, I did. 
22. Q. And that was a 1972 Honda 750 , wasn't it? 
23. A. Yes, sir . 
24 . Q. That's a pretty powerful motorcycle, isn't it? 
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1. A. If you say so . 
2. Q. Well, since you were going to buy one, you know it's a 
3 . pretty powerful motorcycle? Isn't that right? 
4 . A. Yes, I guess so. Yes, it is. 
5. Q. Now, when you came around . You testified in Stauntor 
6. that you were about two car lengths behind the Painter 
7. truck, when you came around that curve, didn't you? 
8. A. Yes, sir. 
9. Q. Now, are you going to change that today, or were you sti1 l 
10. about two car lengths behind him? 
11. A. I previously testified today, I was two car lengths behird 
12. him. 
13. Q. You're not going to change that today? 
14. A. No. 
15. Q. And you were going about twenty miles per hour, or a lit1 le 
16 . over? 
17. A. Yes, sir. 
18 . Q. And you were driving a 19-- .. . what, Opel? 
19. A. A 1974 . 
20 . Q. A 1974 Opel. Is that a little hardtop thing, type of ca1 ? 
21. A. It's not the little coupe, but it 's about a ... It's 
22. 
23 . 
24. 
a sedan. It's a smaller sports car. 
Q. Right. It's . So it was appreciably smaller, and yo\ 
were sitting appreciably lower to the ground, than that 
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pickup truck; isn't that right? 
A. Yes, sir. Definitely . 
Q. And that pickup truck had wooden sides on it, and a wooden 
piece across the front of the ... back end of it, didn't 
it? 
A. I don't 
Q. Sir? 
A. Yes . Yes, it did. Yes. 
Q. Just to make sure ... (Photograph shown to witness.) 
This is . . That's the way the truck looked that day, 
isn't it? And I'm showing you . 
A. Tha t's right. 
Q. . .. Photograph Number Three. Is that right? 
A. That's correct. 
Q. And , o f course, it had a piece of wire screen across the 
back window, where the back window is, too, didn't it? 
A. That's correct . Yes, sir . 
Q. And, of course, you couldn't see through the truck? 
A. No. 
Q. You couldn't see through t he truck at all, to see how 
this accident happened? 
A. No, not at all. 
Q.· And the truth of the matter is, you did not actually see 
the moment that thos e two vehicles came together, did yo~? 
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l. Because your view was blocked, wasn't it? 
2. A. Well, sir ... 
3. Q. Now, you can't . You can explain 
4. HR. WOOD : Let him answer. 
5. MR. McPHERSON: I t hink he should be allowed to 
6. answer the question. 
7. MR. WELSH: Your Honor, I think the question 
B. asks for "yes" or "no," and he's obviously able to explaitn. 
9. I'm not asking him not to explain; I'm asking him to 
10. answer the question. 
ll. COURT: Go ahead and answer . . . 
12 . A. Should I explain or 
13. Q. Well, first of all, answer me "yes" or "no". You 
14. couldn't see through the truck? 
15. A. No, sir, I could not. 
16. Q. And you couldn't see under the truck? 
17. A. No, sir. 
18. Q. And you were about two car lengths behind him? 
19. A. Not at the time of the actual collision, but previously. 
20. Q. Previously. Right. And you had stopped about thirty 
21. feet behind where the accident happened , hadn't you? 
22. A. I stopped some distance . I don't know what that ... 
23. Q. Well, didn't you say, up i n Staunton, that it was about 
24. thir t y feet? 
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1. A. I might have ... If I ... I might have . 
2. Q. And that's still your best judgment, or your best guess, 
3. isn't it? 
4 . A. I guess so. I .. . I real l y am not good on judging dis 
5. tances. 
6. MR . HELSH: Your Honor, may we pass this to the 
7. jury again, please, to show them the back end, with the 
8. panels, on the side of the truck, and the back 
9. COURT: All right. 
10. (Photograph handed to jury.) 
11. Q. Now, Mr. Congdon, you remember . . And I 'm turning to 
12 . Page Thirty- five of the--of your deposition, beginning 
13. at line one . Well , le t me go back to Thirty- four, the 
14. last question asked . The question : "Well, we don't want 
15. a guess." TtJell, let's see --let me .. 
16. MR. WOOD: What page are you on? 
17. MR . WELSH: Page Thirty-four. 
18. Q. Question : "During this period from the time you first 
19. 
20. 
21. 
22 . 
23. 
24 . 
saw the motorcycle, looking to the left of the Painter 
truck after it had--after the motorcycle had rounded the 
curve to the west, up until the point that your view of 
themotorcycle was momentarily blocked by the switch of 
the Painter vehicle to its l e f t, wereyou able to form an' 
judgment as to the speed of the motorcycle?" Answer: 
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l. 11 I could make a guess, of course. 11 Question: "Well, we 
2. don't want a guess. We want some reasonable estimate . " 
3. Do you remember that series of questions and answers? 
4. A. Yes, I do. 
5. Q. And do you remember going on to answer as follows: "Oka', 
6. I can .. II And this was after you were asked not to 
7. guess, but to make an estimate. Your answer: "Okay, I ce:n 
8. say he wasn't going exceptionally fast and he wasn't goirg 
9. very slow." Are you sticking by that? 
10. A. That's . That's correct. 
11. Q. And then: "From what I could judge, he was going at a 
12. normal rate of speed. 11 Do you still stick by that? 
13. A. Yes. 
14. Q. Quest ion: "What would you call a normal rate of speed?" 
15. Answer: "Thirty-five miles an hour?" Are you sticking 
16. by that today? 
17. MR. McPHERSON: Your Honor, I'd like to point out 
18. that that's "Thirty-five miles an hour," and then a 
19. question mark, in the record. 
20. COURT: Okay. 
21. Q. All right. 
22. A. Well .. 
23. MR. WOOD: Wait a minute. Did he understand, 
24. we were pointing out, it's a question mark, in the recorc? 
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l. MR. WELSH: I said, "Do you remember your 
2. answer saying that;" and you said- -you added a question 
3. mark at the end of it. And I'm saying, fine; and I ' m . 
4. A. And you're asking me do I want to stick by t hat? 
5. Q. Yes. 
6. A. No- -because I don't think ... I think that it might be 
7 . misleading, if I had it wrong. 
8. Q. You think . Because now you know that the speed limit 
9. was twenty-five miles an hour going through there--right ' 
10. A. Well, I have no 
11. MR. McPHERSON: I don't think that's been determinec 
12. as the speed limit, Your Honor . 
13 . A. Well, I have no personal care about the outcome of the 
14. trial. I just want to get the facts straight about it. 
15. Q. But . Okay . You changed your mind, didn't you, 
16. after you went out to the scene, and talked to the 
17. Plaintiff's attorneys, and they talked to you about it, 
18. about not getting into that thirty-five, didn't you? 
19. A. No; I changed my mind after I saw the motorcycle, the 
20. 
21. 
22. 
23 . 
24 . 
second time, and I was able--that was able to help me 
remember . 
Q. At the scene--right? When you were out there . . . 
'fuen you were out there with Mr. Brooks, and with Mr . 
Wood and Mr. McPherson-- that's when you changed your min<, 
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wasn't it? But up until then, it was thirty-five miles 
per hour, wasn't it? 
A. It was never a definite. You asked for an approximation. 
Q. All right. And so it .. And that's still your 
approximation, isn't it? 
A. What? Thirty-five? 
Q. Thirty-five. That's still your approximation, isn't it' 
A. As I said before, I can't be sure. 
Q. You're changing your mind on that? They've gotten you 
to change your mind, haven 't they? 
MR. WOOD : Your Honor, I object to the form of 
that question. 
A. I do, too . 
Q. And 
COURT: I'll allow the question. 
Q. And then the next question was : "So that, in your best 
judgment, based upon viewing the motorcycle as it 
approached, it was going somewhere around thirty-five 
miles an hour?" Answer: "And that could only be an 
approximation, right ." That was your answer, wasn't it? 
A. That's right. 
Q. But now you're not wanting to stick with that approxima-
tion? You're changing your mind? 
A. Hell, it depends on how you can consider an approximatim . 
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1. If an approximation could be anywhere from t wenty to 
2 . for t y miles an hour, then I'll stick with thirty-five 
3. as an approximation. But I can't say that he was going 
4. thirty-five miles an hour. 
5. Q. But it's still ... I understand that. 
6. A. Yeah. 
7 . Q. But you're still saying, that was your approximation? 
8. A. That's what I said at the time. 
9 . Q. And you don't have .. . You' re not changing your mind 
10. on that today? 
11. A. I'm not changing my mind. It's just that I don't want tc 
12. be as specific as I was before. Because 
13. Q. You don't want to give the same answer . 
14. A. I'm not positive. 
15. Q. as you gave then? 
16 . A. Pardon? 
17. Q. You just don't want to give the same answer as you gave 
18. then, do you? 
19. A. Not after recreating the scene, no. 
20. Q. Now, as I understand your testimony, you say you saw thi! 
21. accident happen, today; right? 
22 . A. Well, I . .. Yes; I saw . 
23. Q. You saw it when it happened? 
24. A. . it when it happened . Yes, sir. 
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1. Q. That day. Right. And you saw the motorcycle come into 
2 . the--come into the pickup truck . And you- - to use your 
3. words, that you told the jur y a few minutes ago, also wh n 
4. you were under oath, you said it came in "head-on;" is 
5. that right? 
-
6. A. That's right . 
7. Q. And so you saw the motorcycle come in, head -on , onto tha 
8. truck? 
9. A. Not head-to-head. It was . 
10. Q. Hell, that's what you said- - "head-on." 
11. A. at more of an angle . Well, head-on, as opposed t o 
12. coming in flat broadside. 
13. Q. All right. And you could see this, through the truck? 
14. A. No; I could see it around the t ruck. 
15. Q. You could see it around the truck? 
16 . A. Yes, I could. 
17. Q. And you've . How wide is that truck ; do you know? 
18. A. I have no idea. 
19. Q. Would you say it's six feet wide? 
20. A. (No response.) 
21. Q. It's wider than that motorcycle was .. 
22. A. Oh, most definitely. 
23. Q. 1 • I • ? . ong, ~sn t ~t. And it sure was a whole lot highe 
24. than that motorcycle was, wasn't it? 
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1. A. But it was over to the left , as well . The truck was to 
2. the left-hand side of the road. 
3. Q. But the motorcycle was right in front of that truck, at 
4. the moment it struck, wasn't it? 
5. A. No; it was to the right of the truck. 
6. Q. So it didn't strike it head-on? 
7 . A. vlell, it . As the photograph shows, it struck to the 
8 . right side of the truck. 
9. Q. And, of course, as those photographs show, t he damage was 
10. upward, and . But you're not saying it did come up, 
ll. are you? 
12. A. I would . Do the photographs show that it was upward~ 
13. Q. Well, I'll be happy to let you look at them. I show you 
14. Number Six, and also show you . another one. I show 
15. you Number Seven . (Photographs handed to witness.) And 
16 . you see if they . 
17. A. It seems that could have been pushed back; but I don't 
18 . know . I'm not an expert on 
19 . Q. It looks like the bumper's pushed up, doesn't it ? 
20. A. I couldn't say whether it was pushed up, back, or what-
21. ever. 
22. Q. So you don't know? 
23. A. Correct. 
24. Q. But you're saying definitely that that motorcycle didn't 
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exert a . that that motorcycle came straight into . 
It didn't come up. It wasn't sliding sideways, when it 
came in? 
A. No. It wasn't sliding. 
Q. It was upright? 
A. It was upright. It was on ... Yes. It wasn't down on 
its side. 
Q. All right. And you ... You're saying that --you 're 
saying that the decedent was on the motorcycle at the 
moment of the impact, aren't you? You could see that, 
through the truck? 
A. No. 
HR. McPHERSON: I object. That isn't what he said, 
Your Honor. 
MR. WELSH: It's fair cross-examination. 
COURT: Go ahead with the question. 
Q. You say you saw the--you saw that the decedent was on the 
motorcycle, at the moment of the impact, didn't you? 
A. I'm trying to remember, to make sure. 
Q. Well, is it fair to say that you're not really sure? Yot ' re 
not really positive of tha t? 
A. I can't be absolutely positive, up till the last second. 
Q. Exactly. All right . 
A. Okay. 
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1. Q. You do remember, though, having seen the - -having seen the 
2. decedent's body, laying on the ground where it was found! 
3. Right? 
4. A. It landed, and it ... and it rolled to that point. 
5. Q. It rolled what, a couple of times? 
6. A. I don't know. 
7. Q. Did it roll a few feet, or a lot of feet? 
8. A. I don't know. I couldn't say. 
9. Q. Did it seem like it was a long distance, or did it seem 
10. like it was a little distance? 
11. A. To be quite frank, I might have shut my eyes at the time 
12. I don't remember. 
13. Q. All riBht. And when you saw this . . . First- - your first 
14. attention was attracted to this whole unfortunate inci-
15. dent by the fact that you knew--you recognized the motor 
16. cycle as a kind you were interested in? 
17. A. I thought it ... It looked like the type; yes . 
18. Q. Right. And it's fair to say that this whole incident 
19. occurred in just a couple of seconds; right? 
20 . A. Yes. 
21. Q. Now, as I understand your testimony, when you came aroun< 
22. 
23. 
24. 
the curve, you were in your right lane, and Mr. Painter 
was in his right lane; and in the straight-away, he 
suddenly pulled to the left, into the left- hand lane? 
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1. A. Do you mean my testimony previously? 
2. Q. Mmm hmm. 
3. A. That's what I had said previously. 
4. Q. And that's not what you' re ... You're changing that, 
5. today? 
6 . A. After having thought about it - -no, I don't believe that 
7 . what I said the last time was accurate. 
8. Q. Well, you've thought about it for a year and a half ... 
9. A. No, I haven't. 
10. Q. before you gave your deposition--hadn't you? 
11. A. I had not thought about that thing one little bit. I 
12. have put that out of my mind as best as I could. 
13. Q. And you went out there . . You came around that curve, 
14. on your side . There's no question that Mr. Painter 
15. came around that curve on his own side of the road, is 
16. there? 
17. A. As we were going around the curve, I .. . As we were 
18. coming out of the curve, it seems that's where he was 
19. starting to pull over onto his . . 
20. Q. Because the accident happened just such a short distance 
21. after he came around the curve- -right? 
22. A. That's right. 
23. 
24. 
Q. But you're You do agree that when he went into the 
curve, and as he actually came out of the curve, he was 
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1. on the right-hand side of the road? It was at that point , 
2. that he pulled over to the left, you say? 
3. A. As he was in the curve, going into the curve, he was 
4. pulling on his right-hand side. 
5. Q. And going 
6. A. But as we were coming out of the curve . . . As I remembEr 
7. it, that's when he was starting to pull over. 
8. Q. But you're not really sure of that, because you thought 
9. it was an entirely different occurrence when you testifiEd 
10. to this under oath in Staunton, just a little while ago? 
11. A. Well, it was more than just a little while ago. 
12. Q. Well, it was in August, wasn't it? 
13. A. I don't even remember that . 
14. Q. Well, it wasn't more than a couple of months or so ago , 
15. was it? I mean, if we want to get the date on here .. 
16. A. I don't know. August, or . 
17. Q. It ~vas August the sixth, wasn't it? 
18. A. Okay. 
19. Q. So it was less than three months ago. And it's also ... 
20. You testified, up there in Staunton, that Mr . Painter's 
21. car was almost--or his truck- -was almost at a standstill 
22. at the moment the accident happened? Do you remember 
23. testifying to that up in Staunton? 
24. A. I don't remember it, offhand; but it could be .. 
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Q. Well, let me . . After we talked about the ... Pickirg 
up right where I left off , where you made the approximat ion 
that the speed was thirty-five miles an hour - -the next 
question was: "Do you feel, Hr. Congdon, that that is--
and I believe that you' ve already testified that as best 
you could tell, the Painter truck's speed had been reducEd 
virtually t o a standstill or close to it at the time of 
the impact, is that right?" Answer: "I believe that's 
right." Now, do you stand by that today , or are you · 
going to change that, too? 
A. He was slower than the twenty miles per hour that we werE 
going around the corner. And he was getting slower. I 
believe he was . . . I believe he was going a lot slower 
I can't I can't say he was at a full s top. But I 
don't believe he was go ing too fast. 
Q. He was sure going a whole lot slower than that motorcyc lE 
~as going? 
A. At the time of the impact, I don't know . 
Q. How, you don't disagree, a s I understand it, with your 
testimony before, that your best approximation of that 
motorcycle's speed was thirty-five miles an hour; do 
you? You're just saying t hat you're a little less sure 
of it today than you were then? 
A. No. I think that then I probably knew the speed, just a 
.... ... so 
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l. much as I do now. It's . Back then, I . I was 
2. asked to give a speed, so I gave that as 
3. Q. Well, the question--you were asked for an approximation, · 
4. and not a guess; and you gave your approximation? Right 
5. I mean, that's a fair statement? Nobody browbeat you, 
6. or anything? 
7. A. Hell, that's the same as a guess. An approximation is 
8. the same as a guess. 
9. Q. But it was asked that you not guess, but to approxi mate. 
10. Didn't you Wasn't that question asked? 
11. A. Well, it would have been the same thing . 
12. Q. Well, -.;vasn't that question asked? 
13. A. I guess so. 
14. Q. I'll be happy to read it again . 
15. A. Okay. I guess it was asked. 
16. Q. I read it a few minutes ago. But you were asked not to 
17. guess, but to give an approximation? 
18. A. Okay. And I said . . . 
19. Q. And you gave an approximation of thirty- five miles an 
20. hour? 
21. A. Yes, sir; that's what I did. 
22. Q. And you were telling the truth then? That was your best 
23. recollection at that time? 
24. A. At tha~ time; yes, sir. 
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CROSS - CONGDON [TR 73. 
Q. And that's still the truth today? 
A. Yes, that's the truth, at that time I thought it was .. 
That was the only guess I could have given , was thirty-
five. 
Q. And today you're saying that it could have been 
That thirty-five is as good an approximation as any, 
because it could have been between twenty and forty? 
A. Well, that's It wasn't . . . It wasn't either twer ty 
or forty. I was just saying that that 
Q. Between those parameters? 
A. Between those parameters, right . 
Q. All right. 
A. Exactly. 
Q. And the ... In the scene where this accident occurred, 
as you come into that curve there, you pick up some housEs, 
don't you, along the road, on both sides there? 
A. A couple, yes. Yes, sir. 
Q. And there's a series of houses all the way up through 
there, isn't there? 
A. Houses, and a field, and a house . yeah. 
Q. There's one field, where they've got a couple of horses; 
right? 
A. Yeah. And then some lawns on the other side. And .. 
Q. Yeah; but that's ... We're talking about houses and 
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l. lawns together. There's only one pasture that you rememler 
2. up through there? 
3. A. I think so. On the right. 
4. Q. You testified previously that you saw the tires smoking, 
5. or the brakes smoking, or something smoking, didn't you? 
6. A. Yes. I . . . I saw something. I saw some smoke, or 
7. something, on the motorcycle. 
8 . Q. Coming out of that motorcycle? 
9. A. Yeah. Somewhere. 
10. Q. And you're familiar enough with the operation of motor-
11. cycles to know that if the brakes are applied with sufficient 
12. force to cause smoke on a highway--to cause smoke- - that 
13. it's having to be shut down pretty fast, isn't it? 
14. A. If it was the brakes. 
15 . Q. Yeah . And it was having to be shut down ... That's--
16. that would be an indication that that's being shut down 
17. in a hurry, wouldn't it? 
18 . A. Well, whenever there's smoke like that, yes. 
19. Q. That's what I'm saying. And you don't know whether--
20 . but you don't know whether it was the brakes, or whether 
21. it was the tires, do you? 
22. A. No; I couldn't say. I 
23. Q. You just ... Itcould be one or it could be the other- -
24. you don't really know? 
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CROSS - CONGDON ITR 75. 
A. That's ... If it was, i nde ed , one or the o t her . I 
don't know. It coul d have been something else, for that 
matter. 
Q. But it was something comi ng out--it was some kind of smo~e 
coming out of that motorcycle? 
A. That's right . 
Q. And that motorcycle , when it came ... You didn't see 
that motorcycle when it a ctually came around the curve, 
did you? 
A. I bel ieve I saw i t a s it was i n the straight-away, and 
getting . 
Q. I n t he straight-away. Right. And you didn't see it-- yot 
di dn't see it i n the curve at al l? 
A. (No response.) 
Q. Hell, i t 's fair t o say tha t you just aren't sure enough 
to testify, under oath, about that; is that right? 
A. No. I don't want to. Tha t' s correct. 
Q. And t he . . . I be l i eve you described this area where 
this accident occurr ed i n your dis covery deposition as 
being "a pretty r es i dentia l ne ighborhood ;" right? Those 
were your words? 
A. Those were my wor ds. 
Q. And you would stick with t hat, woul dn ' t you? 
A. Yes. 
I 
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1. HR. WELSH: That's all the questions we have . 
2. 
3. Re-Direct Examination by ~tr . McPherson: 
4. Q. Up until the time--or, up through the time of the 
5. collision, in what lane was the motorcycle? 
6. HR.. \-JELSH : Your Honor , I . 
7. A. It . \Vhen I saw it, as long as I could see it, it wal: 
8. in the eastbound lane. 
9. Q. Before the collision, did you ever see Marty come off of 
10. that motorcycle? 
11. A. No. 
12. Q. \•That was your visibility? 
13. A. Watching the motorcycle approach , I could see it very we 1. 
14 . Q. When Marty's body was going through the air, which 
15. direction was he going? 
16. A. He was heading back westbound. 
17. Q. Back in the direction from which he had come? 
18. A. Yes . 
19. Q. Had you been to the scene of that accident from the time 
20 . of the accident until yesterday? 
21. A. No, I hadn't . 
22 . Q. Did you go there yesterday? 
23. A. I went yesterday. 
24. MR. McPHERSON: That's all. Call Mr . Poole . 
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Brush, the Medical Examiner, would testify to, if he were 
here present to testify. Hould you like for the Court tc 
read it, or me to read it, or . 
COURT: Go ahead. 
t1R. HcPHERSON : All right. (Reading) Stipulation: 
It is stipulated that if Dr. Edward F . Brush was called 
as a witness, he would testify that as the State Medical 
Examiner, he examined the body of Marty Lee Brooks, on 
March 31, 1978, at approximately four-forty p.m., at W. I. 
Harrison Funeral Home; that Marty Lee Brooks was 
deceased; that the cause of death was a fractured neck; 
and that his examination further revealed that Marty Lee 
Brooks had a dislocated right hip and a minor abrasion t< 
the face. Dr. Brush would further testify that he esti-
mated the deceased's body weight to be one hundred and 
I 
forty-five pounds, and that the deceased was five foot 
ten inches in height. It is stipulated and agreed . 
We would offer this, Your Honor, to be considered as 
part of the evidence in this case. 
COURT: All right. We'll mark this as 
Exhibit Ten; and it will be admitted. All right. Call 
your next witness. 
MR. McPHERSON: We would call Mr. Gray Brooks. 
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24. 
MOTION fit 103. 
* * * * 
OUT OF PRESENCE OF JURY: 
COURT: All right. 
MR. HcPHERSON: The Plaintiff rests. 
MR.. \.JELSH : Your Honor, for the record, we woul 
make a motion to ask the Court to rule that the Plaintif 's 
decedent was guilty of contributory negligence, as a 
matter of law . The evidence which was introduced throug 
the officer was that the Defendant said, in a statement-
and they introduced the statement that he made--that the 
decedent was coming around the curve at a high speed; an 
there is no evidence to the contrary in this case . In 
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1. fact, their other witness, Mr . Congdon, although he 
2. would not today say that it was thirty- five miles per 
3. hour that he saw him going at, he said it was between 
4. twenty and forty--and, again, his approximation .. 
5. With that idea in mind, his approximation was still 
6. thirty-five miles an hour. And there is no evidence at 
7. all to the contrary of that. And the evidence, in fact, 
8. that's before the Court right now certainly, if you 
9. i nclude the view, is that this was a residential area, 
10. where the speed limit was twenty - five miles per hour ; 
11. and, for that reason, the decedent was guilty of con -
12. tributary negligence. 
13. Now, I grant that the question of proximate cause is 
14. still to be resolved; but we would ask the Court to rule 
15. that. 
16. COURT: I'll overrule your motion. Anythin( 
17. further? 
18. MR. WELSH: No, sir. 
19. COURT: Al l right, then. Woul d you ask the 
20 . jury to come back , please. 
21. (Jury back into courtroom.) 
22 . 
23. 
24. 
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1. WITNESS - JAMES E. DORSEY 
2. Direct Examination by Mr. Welsh: 
3. Q. Hould you be kind enough to tell the ladies and gentleme 
4. of the jury your name and your occupation? 
5. A. My name is James E. Dorsey, and I am a certified land 
6 . surveyor . 
7. Q. Where do you practice your profession? 
8. A. Here in Lexington. 
9. Q. How long have you been a certified land surveyor? 
10. A. Sixteen years . 
11. Q. And how long have you been in the surveyin g business? 
12 . A. Thirty-five years. 
13. Q. Do you . . . \.Jhat is the name of your business ? 
14. A. James E . Dorsey and Associates. 
15. Q. Are you familiar with a section of Route 56, in Rockbrid e 
16 . County, at Vesuvius? 
17. A. Yes, I am. 
18. Q. Did you have occasion, on my request, to go out there an 
19. to make certain measurements? 
20. A. Yes. 
21. Q. As a beginning reference point, did you use a telephone 
22 . pole, right at the front of the Paul Campbell residence, 
23 . right near their mailbox? 
24. A. Yes, I did. 
~----------·------------------- - -------------------------------~ 
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1. Q. In doing that, did you 
2. }ffi.. WOOD : Judge, I think maybe we could just 
3. ask him what he did,- rather than to lead him any more as 
4. to what he 
5. COURT: Okay. 
6. Q. I'll ask you simply what you did then? 
7. A. I measured from the telephone pole, along the edge of the 
8. pavement, to the center of each house, in the area shown 
9. on that plat, or on that sketch . 
10. Q. And what distance did you proceed, in a westerly directicn--
11. that is, toward Route 11? 
12. A. A thousand and sixty feet, I think. 
13. Q. And did you prepare a sketch of the results of your 
14. measurements? 
15. A. Yes, I did. 
16. Q. The telephone pole to which I made reference- -is that 
17. shown in this photograph, which is marked Number Eight, 
18. which is looking in an easterly direction, towards the 
19. mountains? 
20. A. Yes, it's shown in the photograph. 
21. Q. All right. Is it right here (indicating on photo-
22. graph)? 
23. A. Right. Right here. There's a better . . 
24. Q. Hould you be kind enough ... Yes; I know there's anotrer 
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DIRECT - DORSEY [TR 113. 
photo . . . Would you be kind enough to point that out 
to the jury? 
A. (Pointing out to jury, on photograph.) 
Q. And I also show you Exhibit Number Five 
A. Yes. Here. (Pointing out to jury.) 
Q. I would ask you to identify this sketch which you have 
prepared, and explain what it shows. 
A. Well, I just .. . I used the pole as shown in that 
photograph, and established the ... I measured along 
the edge of the pavement, to the center line of each 
house. 
Q. Now, the figures in there --are they all with reference 
to the same zero point? 
A. That's right. 
Q. And what is the zero point? 
A. The pole . 
Q. Now, in going back through there, did you determine , as 
to the utilization of that l and, for that distance of 
that one thousand and sixt y feet, in tha t direction? 
A. It's mostly lawns, except one garden in the area. 
Q. All right . Okay. 
MR. WELSH: 
in the case. 
COURT: 
..... -
We would tender this as an exhibit 
All right. 
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and will be received as Defendant's Exhibit B. 
Q. Would you be kind enough to explain this in a little more 
detail , what your survey shows, to the jury--or what 
your distance measurements . . . Show that to the jury--
and also show them where the garden is, and the utilizat'on 
of that land along there. 
A. This is the pole. And there is a garden between these 
Q. 
two houses, right here. The remainder of this area, all 
~he way up to here, is mostly mowed lawns . 
That \vould be on the north side of the road 
A. That's right. 
Q . . all the vmy up to the residence which is a thousanc 
and sixty f eet west of that pole? 
A. Right. 
Q. All right. What about on the east side? 
A. Well, on the east side there is the grazing area- -l woulc 
say approximately a hundred and twenty-five f eet wide, 
between these two houses. There's a split rail fence in 
that area. And there are two small gardens, on the 
other side 
Q. All right. Were you able, from your running those 
measurements, to establish what portion of that area, say, 
on the right-hand side, as you would go west . .. In 
other words, for the distance of a thousand and sixty 
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l. feet- -what portion was being used for r esidences , and 
2 . part of residential p l aces , for r esiden t ial purposes? 
3 . HR. WOOD : Your Honor, f i rst, I think that's a 
4. point for the Judge to decide, for the Court to decide; 
5. and, second, the plat doesn 't show any measurements for 
6. the yards, or .. . It s hows t he di stance s between the 
7 . pole and the residences. And t ha t ' s a ll it shows. 
8. COURT : I think you're ge tting close to askjng 
9 . him for an op i nion on a particular finding t hat the Court 
10. does have to make; so maybe the question should be 
ll. rephrased Res t ate i t. 
12. MR. WELSH : Al l r i gh t . 
13. Q. Dealing with the north s ide of the r oad , saying it's in 
14 . an east and west configuration--wi t h east being toward 
15. the mountains and wes t be ing t oward Route 11--and lookin€ 
16. on the north s ide of t he road , where you measured the 
17 . distances for a thousand and s i x t y feet, and placed on 
18. there the location of each of t he residences . . . Is 
19. that correct? 
20 . A. That 's right. 
21. Q. And i n runni ng those , you i ndicated tha t there was one 
22. garden? 
23. A. Right. 
24. Q. And whe r e di d you sa y t hat was ? 
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1. A. It was right near the beginning point of the pole. 
2. Q. Between the house 
3. A. I think the pole ... It's between the two houses right 
4. at the pole. 
5 . Q. All right . And, other than that, what was the utilizaticn 
6. of all the land along the right-hand side, for that 
7. distance of a thousand and sixty feet? 
8. A. As far as I'm concerned, it is residential. 
9. Q. And what would be . 
10. HR. HcPHERSON: We object to that, Your Honor . That's 
11. a conclusion. 
12. Q. I'll ask you 
13. COURT: Since it's a matter for the Court, 
14. I think I can differentiate between the use of the term 
15. as a term of art and the use of it as a normal word. Anc 
16. I \vill do that, as to the use of it in its normal sense, 
17. not as a term of art. 
18. Q. All right. Based upon your experience, and professional 
19. 
20. 
21. 
22. 
23 . 
24. 
qualifications as a surveyor, will you state for us that 
percentage of the territory contiguous to the highway, 
for that distance of one thousand and sixty feet, which 
was occupied by dwellings, and land improved for dwellinE 
purposes, or by dwellings, land improved for dwelling 
purposes, and lands or buildings in use for business 
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l. purposes ? 
2. A. What percent? 
3. Q. Yes. 
4. 
5. 
6 . 
7. 
8 . 
9 . 
10. 
11. 
12. 
13. 
14. 
15 . 
16. 
17. 
18. 
19. 
20 . 
21. 
22 . 
23. 
24. 
HR. McPHERSON: Your Honor, I think that is, again , 
getting into 
COURT: That question obviously does call 
for the witness to give a conclusion on the very point 
the Court has to rule on . The question was stated 
while reading from the statute book. And I'll sustain 
the objection. I think i f you'll just get the facts of 
what he saw, and what his measurements were, and this 
type of thing, we 'll be in fine shape- -instead of trying 
to just get the conclusion, which bumps into what has 
t o be determined from t hose facts . 
MR . WELSH : Your Honor, we would note our 
exception to the Court 's ruling on that point. 
Q. Would you go back through the . . as to each of these 
houses in the area, and the land, and what it was being 
used for, as we go down--beginning at the house which is 
just east of the zero point, and as you proceed down the 
right-hand side of the road, or the north side of the 
road. What each was being used for, and .. . what all 
the land between them, and what they were being used 
for, and 
'---------------- ------·· - - ·------------------------------__1 
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1. A. Well, except for the little grocery store there, it's 
2. being used for lawns, and- - except for the one gar den. 
3. Q. Can you give us the number of feet during that thousand 
4. and sixty feet that was being used for residential pur-
5. poses, or "t;vas . you know, for residences, or yards? 
6. A. I couldn't give you the exact feet, no. 
7 . Q. '.fuat is your best estimate? 
8. MR. WOOD: Judge, I think he has already 
9. answered the question . 
10. MR. WELSH : I don't think that's .. 
11. COURT: I'll allow the question. 
12. Q. Go ahead. 
13. A. I would say approximately nine hundred feet . 
14. Q. Thank you. 
15. 
16. Cross Examination by Hr. '.Jood: 
17. Q. Mr. Dorsey, on this plat that you did, here on the north 
18. side of the road, v7hich is the side that Mr. Welsh has 
19. been interested in--right here 
20. A. Mmm hmrn . 
21. Q. Did I understand you to say that the distance between 
22. the telephone pole and this house is mostly garden? 
23. A. A portion of it is garden; right. 
24. Q. Howlmuch of that . 
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1. A. I would say about a hundred and twenty-five or thirty 
2. feet. 
3 . Q. A hundred and twenty- five or thirty ... 
4 . A. Between the two houses. 
5. Q. All right, sir. And what percentage of three hundred is 
6. a hundred and thirty feet ? 
7. A. Three hundred, and a hundred and thirty 
8. HR. NATKIN: He would object to the question. 
9. It's completely immaterial. We're talking about a 
10. thousand ... 
11. HR. HOOD: The Code talks about three hundred 
12. feet . 
13. MR. WELSH: We're talking about the entire area. 
14. COURT: I'll allow the question. 
15. Q. All right. What percentage is a hundred and twenty-five 
16. or a hundred thirty, of three hundred? 
17. A. I can \vork it out for you. 
18. COURT : Gentlemen, we don't need to do that 
19. Everybody can do the math on that. 
20. Q. Is that more than uventy-five percent? 
21. A. Sure. 
22. Q. All right. Thank you. 
23. MR. HOOD: That's all the questions we have . 
24. 
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1. Re-Direct Examination· by Mr. Welsh: 
2. Q. Mr. Dorsey, that garden--is that fenced in , as par t of 
3. the yard of the house where the garden is? 
4. A. I don't think it's fenced at all, no. 
5. Q. Is it a large garden or a small garden? 
6. A. It's a small garden, in my opinion. It's not too wide. 
7. I would say maybe it's a hundred and twenty- five or thirty 
8. feet, and maybe twenty -~eet wide or something. Twenty-
9. five or thirty--I don't know. 
10. Q. And what about ... In looking on the opposite side of 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
the road, for a distance of three hundred feet, let's 
say, going on the--on this side of the road. And this i~ 
the south side of the road. Is there any of the area 
within the first three hundred feet in use for anything 
other than a residence, or residential purposes? 
MR. McPHERSON: Your Honor, I don't think that's 
responsive to the cross examination. 
COURT: Sustained. 
MR. WELSH: Your Honor, he has asked the questicn 
about . . He asked the question about on the north 
side, the distance of it; and I think I'm entitled . 
And they cut it down to a three-hundred-foot thing. I 
think I'm entitled to ask the question now . 
COURT: Nothing was said about the south 
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side on direct, and nothing was said about the south side 
on cross. I think the objection is well taken. 
MR. \.J'ELSH : Your Honor, my . . When I put the 
evidence in . The evidence is in, through the survey, 
on both sides of the street. The survey shows what it i~ 
on both sides of the street. 
COURT: Right. 
MR. \VELSH: And I tendered 
COURT: The cross examination dealt solel y 
with one question 
HR. HELSH: On the north side. 
COURT: And I don't think this is following 
that cross 
11R. WELSH : And his other testimony was that on 
the south side, the only thing, there was one pasture, 
way on up there. 
COURT: I don't believe that was gone into 
on the cross, and that's what the objection is; and 1-wi 1 
sustain the objection. 
MR . HELSH: 
isn't it? 
COURT: 
HR. WELSH: 
(Hitness excused.) 
Yes, sir. The plat is in evidence, 
Yes, sir . 
That's all the questions we have. 
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1. WITNESS - TROY PAINTER 
2. Direct Examination by Mr. Welsh: 
3. Q. Hr. Painter, will you tell the ladies and gentlemen of 
4. the jury your name and where you live? 
5. A. Troy Painter. Age sixty-seven. I was born and raised 
-
6. in Rockbridge County. I live at Vesuvius, Route 1. 
7. Q. You live where? 
8. A. Vesuvius. Route 1. 
9. Q. Are you married? 
10. A. Yes, sir. 
11. Q. Who is your wife? What's her name? 
12. A. Evelyn Irene. 
13. Q. How long have you-all been married? 
14. A. Forty years . 
15. Q. Forty-two years? 
16. A. Forty-two? Yeah. Forty-two . 
17. Q. Do you have any children? 
18. A. We have seven. Six are living, and one is dead . 
19. Q. And are they all grown? 
20. A. Yes, sir. 
21. Q. Hhat did you do for a living? 
22. A. I worked on the Blue Ridge Parkway. 
23. Q. How long did you work for the government on the Blue RidEe 
24. Parkway? 
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1. A. Thirty-one years. 
2. Q. Hhat was Hhen did you retire? 
3. A. About a year ago. 
4. Q. About a year ago? 
5 . A. Yes, sir. 
6. Q. \fuat What was your job, before you r etired? 
7 _ A. Looking after the men. A Foreman One. 
8. Q. You were a foreman? 
9. A. Yes, sir. A Foreman One . 
Q. A Foreman One. An d at the time of this accident that 10. 
11. we're talking about today, did you have a truck? 
12. A. Yes, sir . 
13 . Q. ~ihat kind of a truck was it? 
14. A. A ' 68 Chevrolet. 
15 . Q. A '68 Chevrolet . Is it the tru ck that's s h own in 
16 . A. Yes, sir. 
17. Q .. . . the picture, like Number Three here? 
18. A. Yes, sir. Right. 
9 Q. On the day that this unfortunate accident t ook plac e , 1 . 
20. where were you going? 
21 . A. We were going to the Farm Bureau, at Fa irfiel d . 
22. Q. And was anyone with you? 
23 . A. My wife. 
24 . Q. And as you came . . . Where did you s t art from? 
~--------------·------·------ ---- ·- ------------------------------~ 
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* * * * 
6. Q. Now, when you traveled on 56 that day, would you be kind 
7. enough to tell the ladies and gentlemen of the jury just 
8. what happened, as you came down across the railroad trac s 
9. and came on down 
10. A. Hell, I come down, across the railroad tracks, and was 
11. 
12. 
13 . 
15. 
16 . 
17. 
18. Q. 
19. A. 
20. 
21. 
22 . 
23. 
24. 
going up to the turn, to come around the turn; and I see 
this motorcycle coming. So I slowed up. I was doing 
about twenty--fifteen to twenty miles an hour. So I 
slowed down--slowed up. And we seen that motorcycle com ng 
around the curve, on the inside of the curve. And there 
was smoke coming from it. And it was running at a good 
speed. 
What happened then, when you saw that? 
l nd my wife said, "Look out. Don't hit it." And the boy 
went off the motorcycle, and it went to sliding. It wen 
fifty feet, from the accident . . I didn't measure it 
or nothing, but it looked like fifty feet, from where it 
happened. And the motorcycle kept on coming, just slidi g. 
And he was laying on the shoulder of the road. And I go 
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l. out, when it hit the truck, and walked around the front 
2 . of it. And the truck--it hit the right fender, just 
3. like it is there; and it bent right back in on the truck 
4. sideways. And my wife hollered, "Look out. Don't hit 
5. it." And I cut the truck to the left. And the motorcyc e 
6. hit me. And I don't remember .. . I slid. And I got 
7. out, and went around to the front, and . I opened 
8. the door. And I didn't see nobody. And I looked up the 
9. road, and Mr. Brooks was laying on the shoulder of the 
10. road, on my side. I expect it was . fifty feet--
11. just guessing. I didn't measure it. 
12. Q. Now, you say . 
13. A. So by that time, by the time I got back down to the 
14 . truck ... I didn't know him for a minute. And Paul 
15. Campbell come up to me . Mr . Campbell--who lives there. 
16. And I said, "Who in the world is that boy?" And he said 
17. "It's Marty Brooks." And I said, "Call the First Aid 
18. crew, right quick." And . . . that's all I remember. 
19. Q. As you ... \..Jhen your wife hollered ... 
20. A. "Look out." 
21. Q. "Look out," did she scare you? 
22 . A. Yeah, it scared me. 
23 . Q. What about . . . Do you know what you did from that poin 
24. on? Can you tell us how your vehicle moved? 
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1. A. It felt like it went to the left. I could have pulled 
2. it to the left, when it hit. 
3. Q. You don't Do you remember? 
4. A. Yeah, I remember. 
5. Q. Do you remember whether you pulled to the left or not? 
6. A. Yes, sir. When she hollered, it scared me. 
7. Q. Did you hit your head or anything, when you 
8. A. Yeah. Just at the time it hit -- just as the motorcycle 
9. hit the bumper and the fender, it felt like it smacked 
10. me around, and threw my head--the side of my head hit 
11. the door frame, up at the top. 
12. Q. And when you came around that curve, how fast were you 
13. going? 
14. A. I wasn't doing over I'd say ten or fifteen miles 
15. an hour. But I was might nigh stopped, when the motor -
16. cycle hit. 
17. Q. vfuich side of the road were you on when you came ... 
18. A. I was on the right-hand side, on my side. 
19. Q. And did you \{hen this motorcycle- - when you saw thi 
20. motorcycle, would you tell the jury what you saw, when 
21. you first saw this motorcycle? 
22. A. It was on my side of the road cutting the curve. 
23. Q. Cutting the curve? 
24. A. Yeah. On my side . And smoke was coming out of it. It 
•---------------------------------
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1. h d And then ;t looked like it was running at a hig spee . • 
2. came and flipped right around, like that; and the boy 
3. went off of it. And the motorcycle kept on coming, just 
4. like this. 
5. Q. And was your wife hurt? 
6. A. Yes. She was hurt . 
7. Q. Now, do you remember talking to the Officer --Officer 
8. Allen--at the scene? 
9. A. I don't remember too much about it. But I remember 
10. I was all stirred up about the boy, and my wi fe. 
11. Q. Now, when you saw this motorcyc l e, are you able to t e ll 
12. us how fast . Or, are you able to estimate the speed 
13. of the thing? 
14. A. No, I couldn't. But he was doing .. . He was going ove 
15. the speed limit--that I know he was, the way the smoke 
16. was coming out of there . 
17. Q. Do you know where that smoke was coming from? 
18 . A. It was coming from the e~1aust. 
19 . Q. And how long did it take, between the time that you saw 
20. 
21. 
22. 
23. 
24. 
this motorcycle coming around the curve . . . 
A. Oh, it was just like that. (VJitness c lapping hands.) 
Just . When he went off of it, the thing kept on 
coming, just like that there . It was just like . 
(Witness again clapping hnnds) It wasn't a minute . 
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17. 1 Cross Examination by Mr. Woo d : 
* * * * 
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3. I Q. 
4. 
5. A. 
6 . Q. 
7. A. 
B. Q. 
9 . A. 
10. 
11. Q. 
12. A. 
CROSS - MR. PAINTER 132. ! 
Now, I want you to tel l me again now, Mr . Painter, 
exactly what you saw, when you first saw the motorcycle. 
When I firs t saw it? 
Yes, s ir. 
It was just like . . When I f irst saw it? 
Yes, sir. 
When I come around the curve, I seen it coming, on the 
inside of the curve, and smoking . 
On the inside of the curve? 
On my side . And smoke was coming out of it . 
* * .•. 
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8. Q. Do you remember talking to Mr. Allen the day this 
9. happened --Trooper Allen? 
134 
10. A. Yeah . I was stirred up, but I remember some of it; yes. 
11. Q. Okay. ~~Then you talked to Hr. Allen, you hadn 't had a 
12. chance to talk to Mr. We l sh or t1r. Natkin at that time, 
13 . had you? 
14. A. No, sir . 
15. Q. No, sir. Did you tell Mr . Allen, "I seen the boy coming 
16. around the curve on my side, fast, on my side"? Is tha t 
17. what you told him? 
18 . A. Yeah, I think I did . I think I did. 
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WITNESS - EVELYN PAINTER 
Direct Examination by Mr. Welsh: 
* * * * 
10. Q. Hould you tell the ladies and gentlemen of the jury, in 
11. your own vwrds, just exactly what happened, as you came 
12. around that curve? 
13. A. Well, we was coming around the curve, and when we got 
14. off the curve , we seen this motorcycle, leaning over, at 
15. a high speed, and smoke coming out of it . And then, in 
16. a minute, the boy fell off, someway--! don't . Or he 
17 . was throwed off, or something. About that time, I holle ed 
18 . at my husband, and I said , "Look out . " And I know he 
19. put --he turned to the left. And it . . I could feel t e 
20. tru ck slide , you know, sideways. But I was hurt right 
21. much . 
22 . Q. Have you gotten well now? 
23. A. Yeah; pretty much . 
24 . Q. All right. ~fuen you saw that motorcycle corning at you, 
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1. what did it look like? \Jell, where was it? Was it 
2. coming around the curve yet , or was it in the cur ve, or . 
3. A. Yeah. Coming around on the --on our side , you know, just 
4. laying over like. And then it just kept sliding, right 
5 . on that-away, after he fell off . 
6. Q. Do you know \vhat part of it hit . 
7. A. I think maybe the fron t part went under first. I ain't 
8. sure. Because I didn 't get out. 
9. Q. Do you know ... Was there anybody in f ront of you when 
10. you cane down around there, do you remember? 
11. A. I didn't see anybody. 
12. Q . Do you know whether anybody \vas behind you? 
13. A. I didn't even look around. 
14. Q . Do you know hmv fast you-all wer e coming , as you came 
15. around that curve? 
16. A. About ten to fifteen miles an hour--something like that. 
17. It was real slow . 
18 . Q. Were you- all in a hurry that day or anything? 
19. A. No. 
20 . 
21. 
22 . 
23. 
24 . 
Q. Do you know where . . . Do you remember . When you 
hollered "Look out" to your husband, do you remember whe e 
you-all were in relation to Paul Campbell's house, or 
anything? 
A. Well, we was almost right . 
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DIRECT - ~1RS . PAINTER 1R 154. 
Or close . . . \-Je was done past \vhere it T.vas burned, you 
know- -close to the mailbox, is wher e \ve was at. But I 
hollered right before he eot there, almost, and said 
"Look out . " And about that t ime, he cut over, and . 
or something--and we s lid. And the motorcycle slid into 
us. 
7. Q. Do you have a driver's license? 
8. A. No, s ir. 
9. Q. Have you ever driven? 
10. A. No, not really. I guide the car sometimes. 
'-'~ 111 
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1. curve . 
2. Q. At the Campbell house? 
3. A. Yeah. 
4. Q. You think you did see someone? 
5. A. I think it was one, on the other side. Before we got to 
6. the wreck . Way up there, where . .. 
7. Q. Yes; but I was talking about the Campbell house, where t e 
8. fire had been? 
9. A. Yeah. Well, if I said it, I did. 
10. Q. Nmv, when you came around that curve, you said you saw 
11. Marty Brooks, on his motorcycle, too, didn't you? 
12. A. Well, I didn't . I didn't know who it was. 
13. Q. How l ong did it take for this to happen, after you saw 
14. Marty? 
15. A. Just minutes. 
16. Q. Was it minutes, or . . 
17. A. Seconds, or something . 
18. Q. Just seconds, wasn't it? 
19. A. ] t was so quick, you . couldn't say nothing. 
20 . Q. Do you remember what happened after you saw Marty? 
21. A. I seen him coming on, leaning over , and smoke coming out 
22. 
23 . 
24 . 
at a high speed . Or it looked like a high speed. And h 
fell off, and it come on I seen the motorcycle 
sliding. And that's the Jast I remember, when it hit th 
·----------------------------------' 
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1. truck, and . I said, "\\Ia tch out," and he whipped the 
2. truck, and it ... fel t like it slid sideways. 
* * * >~ 
16. WITNESS - FRED M. SPENCE 
17. Direct Examination by Mr. Welsh: 
18. Q. Would you tell the ladies and gentlemen of the jury your 
19 . name? 
20. A. Fred M. Spence. 
21. Q. Whereabouts do you live? 
22. A. I live at Route 1, Buena Vista, Virginia. 
23 . Q. And t..rhat is your occupation? 
24. A. I am a Deputy Sheriff of Rockbridge County Sheriff's 
'-'" ·113 
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l. Department. 
2. Q. Did I ... Well, not in your official capacity, but did 
3. you do some investigation of this matter, on my request? 
4. A. Yes, sir, I did. 
5. Q. As one of the things, did you go down into the area of 
6. the accident scene, and mea sure the distances, and view 
7. the location of the houses, etcetera, at the - -approachin 
8. the scene of this occurrence? 
9. A. Yes, sir, I did . 
*>:~ ** 
12. The sight picture as you 're coming east on U. S. 
13. Route 56 was three hundred and forty-seven feet, to the 
14. scene that you - all des cribed here today in the photo -
15. graphs . 
16. COURT: What was the distance? 
17. A. Three hundred and forty-seven feet, Your Honor . 
18. Q. That would be looking east, toward the mountains? 
19. A. Yes, it would. 
20. Q. In the direction that the motorcycle was coming? 
21. A. Yes, sir. 
22 . Q. All right. What about in the direction the Painter 
23. vehicle was coming? What's the sight distance? 
24. A. The sight picture is two hundred feet, as you come out 
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l. of the curve, to the impact. 
8 . Q. And did you go out to the . .. Did you come off of Rout 
9 . 11, going toward Vesuvius on Route 56? 
10. A. Yes , sir. At two p.m . on the tenth month , the thirty-
11. first day of 1979. The odometer read 235.9 at the 
12. Vesuvius sign, heading south on U.S. Route 56. 
13. Q. That's the sign on the right-hand s i de of the road, goin 
14 . into Vesuvius? 
15 . A. Yes, sir, it is. 
16. Q. All right . Now, what did you establish about the use of 
17 . the land between there and the scene of the occurrence? 
18 . A. Your Honor, there i s a brick house on the right; next is 
19. 
20. 
21. 
22 . 
23 . 
24. 
a brick house on the right; next is a white house on the 
left; next is a gray house on the right; the next thing 
you come to is a gar age on the left; the next thing is 
a brick and yellow house on the right; the next is a 
white house on the left ; the next is a garage on the lef 
the next is a house on the right; the next is a two-stor 
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l. white house on the left; the next is a two - story house or 
2. the left; the next is a two-story brick-sided house on tie 
3. right; the next is a brick-sided house on the left; the 
4. next i s a store on the left. At the curve, as you enter 
5. the tragedy scene, onto the straight stretch, there's a 
6. green house on the left, and a brick house on the right . 
7. The odometer read 236.2. The next is a two - story white 
8 . house on the left; the next is a two-story white house 
9. on the right; the next is a two-story white house on the 
10. left; the next is a two-story gray house on the right. 
11. The next is a white garage on the left. The next is a 
12. brick house on your right, with a house trai ler behind 
13. it. The next is a gray brick-sided house on your left, 
14. as you come out of the curve. And the odometer read 
15. 236.3. 
16. Q. Now , did you check to see any land there being used for 
17. a purpose other than residential? That is, other than a 
18 . house, or the lot and yard associated with a house, or 
19. a business? 
20. A. There was a vacant lot on your right, coming down; but 
21. it was attached to the brick - sided house that I have 
22. described here. 
23. Q. Did you find any other land that wasn't being used in 
24. association with those houses that you have described? 
~--------------------------·---- - --------------------------------~ 
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1. A. These were residences; and the other part of the land 
2. there was being used for residentia l purposes. 
* * * * 
12 . Cross Examination by Mr. McPherson: 
13 . Q. Mr . Spence, what was the distance you covered when you 
14 . were looking at these houses and stores and so forth? 
15. What was the total distance? 
16. A. The total . .. The total distance? 
17 . Q . Yes. 
18. A. It would be three tenths, from the sign as you ... Fro 
19. the Vesuvius sign--three tenths of a mile, from the 
20 . Vesuvius sign, to the beginning of the curve, where I 
21. described these two houses . 
22 . Q. Mmm hrnm. 
23 . A. . . just as you would come into the sight picture of t e 
24 . tragedy scene. 
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1 . Q. So you covered three tenths of a mile? 
2 . A. ~es, sir . 
3. Q. How many houses were ther e on t h e n orth s i de? 
4. A. On the north side? 
5. Q . Hrrnn hmm . 
6. A. I'd have to count them. Are you spe aki ng of garages 
7 . attached, and grocery stores ? 
8 . Q. No; I'm speaking of hou ses n ow. 
9. A. Hou ses? 
10. Q. And I'll get to those 
11. A. All right. Five. 
12. Q. Five? 
13 . A. Yes, sir . This is just before you get t o the b e ginni ng 
14. of the curve, where the tragedy scen e . 
15. Q. And how many stores, or garages, on t he n or t h side? 
16 . A. Okay; I have one, two garages - -and one s tore . 
17 . Q. At least one of those stores is vac ant, i sn' t i t? 
18 . A. Yes, sir. 
19 . Q. Any of the others? 
20. A. There's only one store there. 
21. Q. How about the garages? 
22. A. The garages--what I ' m speaking of are ... 
23 . Q. Are these garages with houses? 
24 . A. Yes, sir. 
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Q. Oh, I thought you meant commercial garages. 
A. There is one commerc ial garage , that I am speaking of. 
Q. How many gardens were on the north side? 
A. I don't have it here. 
Q. What? 
A. I don't have it in this r eport . 
Q. You didn't count the gardens, did you? 
A. No, sir, I didn't. 
Q. You saw a number of gar den sites as you went through 
there, didn't you? 
A. I believe the garden sites are on the . . . what would 
be the west side of 56 . It's possible that I may have 
overlooked them, because I didn't put that in this 
report . 
Q. Weren't there garden sites on both sides of the r oad? 
A. That could be; yes, sir . 
Q. And how many houses did you count on the south side? 
A. On the south side . Let's see . . Five . 
Q. Any garages or stores on that s i de? 
A. No, sir . No, sir. 
Q. And you didn't count the gardens on ei ther s ide? 
A. No, sir. 
Q. Did you see a grazing fiel d down there, on the south sid ? 
A. If I did, I don't have it in my report. 
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1. Q. You didn't make a note of it? 
2 . A. No, sir. 
3. Q. Did you get as far as that vacant house on the east side 
4. of the curve? 
s. A. Did I get that far? 
6. Q. Yes. 
7. A. This is included in this. 
8. Q. It's included in that? 
9. A. Yes, sir. 
10. Q. That's the house that sits right back- - right far back frcm 
11. the road? 
12. A. I'd say it sits ... a hundred and fifty foot. 
13. Q. And it looks like it hasn't been inhabited for a good 
14. while? 
15 . Yes, sir. 
(1:-. 198) 
18 . Re -Direct Examination by Mr. Welsh: 
19. Q. Mr. Spence, in going down ... They have asked you 
20 . 
21. 
22. 
23. 
24. 
about the north and south s ides of the road , and going 
up to the scene. Let me ask you just about the three 
hundred feet on the right-hand side, as you were going 
toward the mountains , or toward the railroad tracks. 
\.Jas there any of the, say, three hundred feet, before yo 
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l. got to the site of the accident . . . Was there any land 
2. there being used for any purpose other than resident ial? 
3. A. Oh, no, sir. 
4 . Q. What about on the left- hand side? 
5. A. I've never described . I stopped as you enter into tre 
6 . scene, with my testimony . I didn't go --didn ' t conti nue 
7. on . In the cross examination, he just asked me to 
8. describe what was on the right and what was on the lef t ; 
9. and I stopped there as you enter into the pict ure . And 
10. I didn't continue. 
11. Q. Right. Right. But my question is, though, as you go 
12. to the accident scene- - in other words, three hundred 
13. feet before you get to the point where the a ccident 
14. occurred, is there any land on the right being used 
15. for any purpose other than residential? 
16 . A. No, sir. 
17 . Q. It's all residential? 
18 . A. Yes, sir, it is. 
19. Q. What about on the left? 
20. A. No, sir; it's some lots that are mowed, on the 
21. left, coming down. 
22. Q. ~flhat about three hundred feet--in the last three hundred 
23 . feet? 
24. A. In the last three hundred feet? Is this including the 
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1. two hundred from the 30ut h, going north? 
2 . Q. No, no--this is just a s you go . .. Basically going bac~ 
3. to ... I think you tes t ified earlier that it was 
4. three hundred and forty-seven feet . . 
5. A. Yes, sir. 
6. 
7. 
8 . 
9 . 
Q. I· .. to the .. to the point of impact, as you came 
from where you could see, going east. But what I'm 
saying--you say on the right -hand side, all of that was 
residential, from that point to the scene. 
10 . A. Yes , s i r . 
11. Q. And now I'm asking you what about on the left as you camE 
12 . to it? 
13. A. Yes, sir; that's also residential . 
14 . Q. Thank you. 
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Now , I want to discuss another matter with you. The 
Court has ruled . As the Trooper said, there is no 
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speed limit posted out the re. The Court has ruled that 
the speed limit is twenty-five, according to the Code 
section concerning speed limits in residential areas; 
and the Court has ruled that that is a residential area, 
so the speed limit is twenty - five. Unfortunately, Marty 
is not here to testify as to what his speed was . We hav 
young Hr. Congdon, who testified that he thought - -that 
he couldn't say exactly what his speed was, but it was 
somewhere maybe from twenty to forty . He just can't say 
He said that earlier he guessed, thirty - five- -he guessed 
for what it was worth. And that's right in the depo -
sition, and we can't question about it. But he says tha 
he really can't say, when you get right down to it, just 
what the speed was, but he didn't seem to be going real 
fast or real slow. He just can ' t say what it was . And 
we have the Painters to say that Marty was going at some 
astronomical speed; but they don't say how fast . They 
just say he was going very, very fast. 
How, we get to the question of was Marty speeding or 
not? And I don ' t think you can say. If you believe 
everything the Painters say--or, if you believe what the 
Painters say about the speed, then he was speeding. If 
you believe what Quintin says, you don't know just what 
his speed was . But you know it wasn't anything unreason ble. 
- - - -- - --- - ·- - ___ ___________ __J 
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You don't know whether i t was one mile over the speed 
limit, or five mi les under the speed limit, or ten miles 
over, or two miles under, or anywhere i n that category . 
But if you do believe tha t Marty was speeding, that 
brings up the question of contributory negl i gence, which 
i s in the instructions --and I will discuss that with you 
Now , if Marty was contributori l y negligent, and if 
that contributed - - if that was one of the proximate 
causes of the accident - -then he i s not allowed to recove 
Now , I would say, firs t of all, the burden is on the 
Defendant to prove that he was speeding. And I don ' t 
think they have that proo f. And I would say, secondly, 
that, under the i nstruc t i on s of the Court, that, even 
had he been speeding , tha t that would not have been the 
cause of this accident . If he was going twenty , if he 
was going twenty -five , or if he was going thirty--whatev r 
it might have been - - \.;hen he came down that straight 
stretch, the cause of the accident was not whether or no 
he was speeding. The cause of this accident was Mr. 
Painter. going across the center line, over on his side. 
That was the proxi mate cause of the accident. That was 
the reason for it. So I say to you, members of the jury 
whether he was going twenty, or twenty- six, or thirty, 
is not the impor tant element in the case . The proximate 
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cause is Mr . Painter's going across that road, and 
striking Marty . 
* * * * 
MR. t~TKIN: Ladies and gentlemen of the jury, 
in my opening s t atement, T to ld you that I believed 
the evidence would show that Marty Brooks contributed 
to, or t.Jas the cause of, his ovm demise . Now, by 
contributing, what I mean--and what the Court has ins tru ted 
you-- if, through any of his conduct, he was negligent, 
if he violated the speed limit , and that proximately 
contributed towards his death , then the Court has told 
you that, under your sworn duty, that you are to find 
your verdict for the Defendant . 
* :'~ * .... .. ..,,. 
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* * * * 
Use your common sense. Use what you know. Here's 
a motorcycle, going at a speed that was -- the speed 
wasn't a guess ; it was an estimate. And the best 
estimate was thirty- five miles an hour. It could have 
been forty; it could have been a little less. But his 
best estimate was thirty-five. 
* * * * 
Brooks. We wouldn't want anyone to die. But, the speed 
limit out there is t\venty - five miles an hour. You know 
\vhen you 're speeding thirty-five miles an hour, you're 
violating the speed limit. Did that proximately con -
tribute to this thing? Did that cause him, as he was 
* * * * 
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* * * * 
Hr. Helsh is going to talk to you about this. But befor 
you consider one dollar, you have to determine, first, 
that the Plaintiff has proven, by a preponderance of the 
evidence, that, one, the accident happened because of 
the sole ne8ligence of Painter, which was the proximate 
cause of it; and that Brooks was free from the slightest 
scintilla of negligence . And yet their own witness 
said he was coming around that curve at thirty-five mile 
an hour. And the other two witnesses said he was coming 
around there at a high ra te of speed, but they couldn't 
guess what it was. And that's in a twenty- five mile 
zone. And they couldn't e stimate what it was, but it 
* * * * 
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* * * * 
Now, let's look at t hat man ' s t estimony. That man 
was asked, in his deposi tion , n o t to guess about the 
speed, but to give u s his best appr oximation . And he 
sai d thir ty - f i ve miles per hour. An d then today he come 
in her e, and he holds hi s temp les , and he says: "Wel l, 
it could have been . I'll stick wi th that , if it was 
between twenty and for ty. " 
* * * * 
confidence . . . I f you have abso l ute confidence in the 
ver s i on o f this accident as Congdon to ld it to you, then 
you wi l l have to r eturn a verdic t f or the Pla intiff- -
except f or one thing . An d that ' s s peed . He still say s 
that the bike was speedin~ -- the dece dent wa s s peed ing . 
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And then His Honor ended his instructions to you by 
saying that at the place of this accident, the lawful 
speed limit was twen ty - five mjles per hour, in this 
residential district, as he was coming around all t ho se 
curves in Vesuvius . And t hat's a plain fact . And if 
any vehicle was traveling in excess of that speed, the 
operator vJas negligent. ~ow, the operator was negligent 
I submit to you , is there any doubt in this case that 
the operator of that motorcycle wasn't negligent? I 
earnestly suggest to you t hat the evidence compels you 
to the conclusion that the operator of the motorcycle 
was going faster than twenty-five miles per hour . 
* * * * 
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of t he road. " And they r ead an instruction to you that 
says tha t that r ai ses a r t>buttab l e presumption. And you 
notice that the Judge 's in s truction on speed didn't say 
any "rebuttable presumpt i on" of neg ligence; it says that 
anybody who drives a motorcycle or a car faster than 
twenty - five through there is negligent. He failed to us 
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NOTE: 
THE ABOVE EXHIBITS ARE PHOTOGRAPHS WHICH 
CAN NOT BE REASONABLY REPRODUCED (EIGHT 
BLACK AND WHITE PHOTOGRAPHS). A COPY OF 
EACH EXHIBIT MAY BE FOUND IN THE RECORD 
FILED WITH THE CLERK'S OFFICE, SUPREME 
COURT OF VIRGINIA. 
PAINTER EXHIBIT A 
NOTE: 
THE ABOVE EXHIBIT IS A PHOTOGRAPH WHICH 
CAN NOT BE REASONABLY REPRODUCED (ONE 
BLACK AND WHITE PHOTOGRAPH). A COPY OF 
THIS EXHIBIT MAY BE FOUND IN THE RECORD 
FILED WITH THE CLERK'S OFFICE ,SUPREME 
COURT OF VIRGINIA. 
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